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DIGEST  OF  REPORT 


The  Administrative  Code  Committee  is  a  permanent  joint 
committee  established  by  Title  5,  chapter  14,  part  1,  MCA. 
It  is  composed  of  eight  members,  four  from  the  Senate  and 
four  from  the  House,  appointed  in  the  same  manner  as  stand- 
ing committees  are  appointed.   The  Chairman  of  the  Com- 
mittee is  elected  by  the  members.   Its  staff  consists  of 
an  attorney  acting  as  counsel  to  the  Committee  and  a  sec- 
retary; both  are  shared  with  the  Legislative  Council.   In 
addition,  other  employees  of  the  Legislative  Council  assist 
in  reviewing  rules  in  their  areas  of  expertise.   Meetings 
are  held  every  two  months  or  more  often  as  necessary. 

The  Committee  is  charged  by  Title  2,  chapter  4,  part  4,  with 
the  duty  of  reviewing  agency  rules  to  ensure  conformance 
with  the  Montana  Administrative  Procedure  Act  and  of  pre- 
paring a  report  to  the  legislature,  including  with  that 
report  its  recommendations  as  to  amendment  of  the  Montana 
Administrative  Procedure  Act  or  repeal,  amendment,  or 
adoption  of  a  rule.   The  Committee  advises  the  publisher 
in  relation  to  the  text  and  legal  authority  of  the  material 
published  in  the  Register  or  ARM.   This  entails  working 
closely  with  the  Secretary  of  State  and  advising  him  on 
the  degree  of  conformance  with  MAPA  and  rules  adopted  to 
implement  MAPA.   In  addition,  frequency  of  publication 
and  allocation  of  costs  is  determined  by  the  Secretary 
of  State  in  consultation  with  the  Committee. 

Pursuant  to  Section  2-4-402,  MCA,  the  Committee  has  reviewed 
each  rule  proposed  or  adopted,  or  both,  during  this  biennium, 
to  determine  whether  or  not  it  falls  within  the  authority 
the  legislature  has  delegated  to  the  agency  making  the  rule, 
is  reasonably  necessary  to  effectuate  the  purpose  of  the 
statute  being  implemented,  and  is  consistent  and  not  in 
conflict  with  other  provisions  of  law.   Objections  flowing 
from  this  have  been  termed  major  objections  and  have  been 
summarized  and  made  a  part  of  this  report. 

The  Committee,  in  assisting  the  Secretary  of  State  in 
ensuring  the  provisions  of  MAPA  concerning  procedure  and 
style  have  been  followed,  has  made  minor  objections  to 
notices  and  rules.   Those  objections  are  tabulated  in  this 
report  and  have  included  the  following: 

(1)  weak  rationale; 

(2)  failure  to  cite  section  being  implemented; 
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(3)  ambiguous  language; 

(4)  failure  to  include  forms; 

(5)  statutory  language  repeated  unnecessarily; 

(6)  grammatical  errors; 

(7)  failure  to  cite  statute  paraphrased; 

(8)  failure  to  state  reasons  for  overruling  objections; 

(9)  summary  notice  issued; 

(10)  incorrect  authority  cited; 

(11)  emergency  rule  issued  unnecessarily. 

If  staff  finds  errors  in  the  form  or  substance  of  a  rule, 
the  procedure  is  as  follows.   If  it  is  determined  that  a 
rule  does  not  fall  within  the  delegated  rulemaking  authority 
or  other  objections  are  found,  the  agency  is  notified  by 
staff  and  given  an  opportunity  to  consider  the  objections 
and  to  withdraw  or  modify  the  offending  rule.   The  agency 
may  appear  before  the  Committee  and  present  argument  and 
evidence  in  support  of  its  rule.  After  hearing  the  agency's 
argument,  if  any,  the  Committee  votes  on  the  objection  and 
the  agency  is  notified  of  the  result  of  that  vote. 

In  most  instances,  the  agency  responds  positively  to  the 
Committee's  objections  by  modifying  the  rule.   Hence,  the 
Committee  has  no  proposals  to  repeal  any  rule  in  the  Admin- 
trative  Rules  of  Montana.   In  some  instances,  though,  the 
lack  of  such  a  proposed  repeal  is  based  on  the  belief  that 
the  agency  will  introduce  the  remedial  legislation  recommended 
by  the  Committee.   The  Committee  will  monitor  agency  com- 
pliance. 

In  response  to  a  request  by  the  Department  of  Revenue  the 
Committee  conducted  a  poll  of  the  legislature  pursuant  to 
Section  2-4-403,  MCA,  concerning  a  rule  allowing  a  tax 
credit  for  acquisition  or  installation  of  a  woodburning 
stove.   The  Revenue  Oversight  Committee  had  suggested  the 
adoption  of  the  rule;  the  Committee  had  objected  to  its 
adoption.   The  legislature  adopted  the  position  that  the  tax 
credit  is  not  in  accord  with  their  intent. 

In  response  to  HJR  5,  1977  Legislature,  the  Model  Rules  of 
Administrative  Practice  were  revised  by  the  Attorney  General. 
The  Committee  monitored  and  made  recommendations  to  the 
Attorney  General  concerning  that  revision. 
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The  recommendations  as  to  amendment  of  the  Montana  Adminis- 
trative Procedures  Act  include  the  following.   Each  proposal 
is  treated  extensively  later  in  the  report.   The  Committee, 
working  through  staff  and  a  consultant,  Roger  Tippy,  ex- 
tensively revised  the  style  of  publishing  ARM  and  the 
Register.   Contained  in  Mr.  Tippy's  final  report  to  the 
Committee  is  the  recommendation  adopted  by  the  Committee 
that  the  financing  of  the  publication  of  ARM  and  the  Register 
be  altered.   Other  major  changes  proposed  by  that  legislation 
(Appendix  I)  include  permitting  agencies  to  appeal  contested 
case  decisions  and  recognizing  that  Attorney  General's 
opinions  need  not  be  adopted  as  rules. 

The  Committee  proposes  in  Appendix  II  that  agencies  utilize 
counsel  from  outside  the  agency  as  hearings  examiners  where 
there  is  a  question  of  impartiality  of  agency  counsel. 
The  proposed  legislation  provides  a  mechanism  for  facilitat- 
ing use  of  impartial  counsel  which  operates  in  conjunction 
with  a  bill  proposed  by  the  Interim  Committee  on  State 
Legal  Services  and  Election  Laws.   The  timeliness  of  a 
petition  for  disqualification  of  a  hearing  examiner  is  also 
defined  in  that  proposal. 

The  Committee  observed  that  MAPA  presently  does  not  enable 
an  agency  distributing  state  or  federal  tax  dollars  to  do  so 
efficiently  and  fairly  at  the  lowest  possible  cost.   Re- 
sponding to  this  deficiency,  the  Committee  recommends  in 
Appendix  III  an  alternative  to  the  formal  contested  case 
proceeding  by  combining  less  stringent  rules  of  evidence  and 
less  extensive  recordkeeping  in  what  is  termed  an  informal 
contested  case  proceeding.   The  Committee  proposal  includes 
standards  to  guide  decision  makers  in  modifying  the  proposal 
for  decision  in  a  contested  case. 

Recodification  of  the  Administrative  Rules  of  Montana  is 
made  necessary  by  the  recodification  of  the  Revised  Codes  of 
Montana,  1947,  and  the  changes  made  to  simplify  the  num- 
bering system  used  for  ARM.   All  reference  in  ARM  to  R.C.M. 
section  numbers  will  be  obsolete.   In  the  process  of  the 
recodification  of  R.C.M. ,  obsolete,  erroneous,  and  unclear 
laws  have  been  tagged  for  revision  or  repeal.   The  Committee 
proposes  that  prior  to  January  1,  1980,  agencies  recodify 
all  rules  appearing  in  ARM. 
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COMMITTEE  OBJECTIONS  TABULATED 

1977  1978 

Agency 

1.  Dept.  of  Administration 

Tax  Appeals  Board 

2.  Dept.  of  Agriculture 

3.  Auditor 

4.  Dept.  of  Business  Reg. 

Board  of  Milk  Control 

5.  Dept.  of  Education 

State  Library  Coirun. 

6.  Dept.  of  Fish  &  Game 

Fish  &  Game  Comm. 

7.  Dept.  of  Health  & 

Environ.  Science 
Board  of  Health 

8.  Dept.  of  Highways 

9.  Dept.  of  Institutions 

10.  Dept.  of  Community 

Affairs  0        1 

11.  Dept.  of  Justice  0        1 

Board  of  Crime  Control   0        0 

12.  Dept.  of  Labor  2         0 

Board  of  Pers .  Appeals  2  0 
Workers' Comp.  Div.  0  0 
Emp.  &  Security  Div.     6        0 

13.  Dept.  of  State  Lands      0        0 

14.  Dept.  of  Livestock         1         1 

15.  Dept.  of  Nat.  Resources 

&  Conservation  1  0 
Board  of  Nat.  Resources 

&  Conservation  0  0 

Board  of  Oil  &  Gas  1  1 

16.  Dept.  of  Public  Service 

Regulation  1         0 

Public  Service  Comm.     0         0 
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Minor 

Major 

6 

1 

1 

0 

6 

0 

0 

0 

4 

0 

1 

0 

0 

0 

1 

0 

2 

0 

0 

0 

1 

4 

0 

0 

0 

0 

1 

2 

Minor 

Major 

1 

1 

1 

1 

2 

0 

3 

1 

2 

0 

0 

0 

0 

0 

0 

0 

4 

0 

1 

2 

2 

0 

0 

0 

0 

0 

2 

0 

1 

0 

0 

0 

1 

3 

0 

0 

1 

0 

0 

0 

0 

1 

0 

0 

0 

0 

1 

0 

2 

0 

1 

0 

1977  1978 

Agency  Minor     Major         Minor     Major 

17.  Dept.  of  Prof.  &  Occ. 

Licensing 

Board  of  Abstractors 
Board  of  Architects 
Board  of  Athletics 
Board  of  Barbers 
Board  of  Cosmetolog. 
Board  of  Dentists 
Electrical  Board 
Board  of  Hearing  Aid 

Dispensers 
Board  of  Horse  Racing 
Board  of  Landscape 

Architects 
Board  of  Massage  Ther 
Board  of  Med.  Exam. 
Board  of  Morticians 
Board  of  Nursing 
Board  of  Nursing  Home 

Administrators 
Board  of  Optometrists 
Board  of  Pharmacists 
Board  of  Plumbers 
Board  of  Prof.  Eng. 
Board  of  Psychologists  0 
Board  of  Public  Ace. 
Board  of  Radiologic 

Technologists 
Board  of  Real  Estate 
Board  of  Veterinarians 
Board  of  Water  Well 

Contractors  0         0  10 

18.  Dept.  of  Revenue        24         1  9        0 

19.  Secretary  of  State        0  0  0         0 

Comm.  of  Campaign  Fin.  3  0  0         0 

20.  Dept.  of  Soc.  &  Rehab. 

Services  3  2  2         1 

21.  Off.  of  Supt.  of  Pub. 

Instruction  10  5         1 

Board  of  Education      10  0         1 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

1 

0 

0 

0 

1 

0 

0 
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0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

1 

0 

0 

1 

0 

0 

0 

0 

0 

2 

0 

0 

1 

1 

0 

1 

0 

1 

0 

1 

0 

1 

0 

0 

0 

0 

0 

1 

0 

1 

0 

TOTAL  73         15  53        16 

TOTAL  NUMBER  OF  OBJECTIONS  -  157 
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Major  Committee  Objections  —  Agency's  Actions  — 

Recommendations 
1  January  1977  -  31  October  1978 
*  *   *  * 

1  January  1977  -  31  December  1977 

1.  MAR  22-2-9.   Department  of  Community  Affairs. 
Subdivision  review  exemptions.   DCA  gave  notice  of  intent  to 
repeal  4 (a)  which  according  to  the  Montana  Supreme  Court  in 
State  ex  rel  Swart  vs.  Casne,  564  P. 2d  983,  conflicts  with 

the  inclusion  of  resubdivision  in  the  definition  of  subdivision 
in  76-3-207,  MCA  [11-3862(6)].   DCA  seemed  to  conclude  that 
because  4 (a)  was  held  to  be  contradictory  to  the  Subdivision 
and  Platting  Act  the  restrictions  in  4(b)  through  4(g)  are 
equally  contradictory.   The  Committee  didn't  find  the  express 
contradictions  in  the  other  rules  that  exist  between  4(a) 
and  76-3-103(15),  MCA  [11-3861(12)]  nor  did  the  Attorney 
General's  opinion  suggest  that  such  a  contradiction  exists. 
DCA  sought  an  Attorney  General's  opinion  as  to  its  rulemaking 
authority  and  subsequently  decided  not  to  repeal  4(d). 

2.  MAR  2-2-12.   Department  of  Administration.   Holiday 
pay.   Subsection  (f)  provides  for  paying  double  time  and 
one-half  to  a  state  employee  who  works  on  a  holiday  and  is 
not  given  an  extra  day  off  during  that  pay  period.   In 
response  to  the  committee's  objections  the  Department  has 
delayed  adoption  of  the  rule. 

3.  MAR  16-2-76.   Department  of  Health  and  Environmental 
Sciences.   Subdivision  review.   The  amendments  to  MCA  16- 

2. 14 (10) -S14341  incorporated  the  increase  in  the  permissible 
review  fee  from  $15  to  $25.   The  amendments  also  provide  for 
a  return  of  a  portion  of  the  fees  to  local  government.   The 
local  government  review  is  limited  to  minor  subdivisions  by 
76-4-128,  MCA  [69-5005(5)]  but  sections  (4)(a)(i)  and  (ii) 
of  the  rule  refer  to  major  subdivisions  and  provide  for  a 
return  of  $5  per  parcel.   Section  76-4-128,   MCA  [69-5005(5)] 
requires  a  return  of  a  minimum  of  $10  per  parcel.   Subsection 
(4) (b)  of  Sec.  4  of  the  rule  provides  for  a  return  of  fees 
where  local  government  is  not  involved,  and  this  is  not 
authorized  by  section  76-4-128,  MCA  [69-5005(5)].   The 
department  defended   its  authority  to  rebate  funds  to  local 
governments  who  had  participated  in  subdivision  review.   The 
Committee  suggested  that  the  statutory  minimum  might  be 
amended  out.  The  agency  will  propose  amendments  to  bring 
rule  in  line  with  statutory  authority. 
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4.  MAR  20-0-3.   Department  of  Institutions.   Alcohol 
and  drug  counselors  --  certification.  The  authority  cited 
for  adoption  of  this  proposed  rule  is  questionable.   The 
proposal  seems  to  go  beyond  the  Department  of  Institutions' 
delegated  powers  and  duties  in  treating  alcoholics  and  drug 
dependents  by  creating  a  certification  board  and  a  certification 
requirement  for  alcoholism  and  drug  dependency  counselors. 

The  statute  53-24-203,  MCA  [80-2711(2)]  provides  for  fostering 
training  programs  for  alcoholism  counselors  and  permits  the 
department  to  "do  other  acts  and  things  necessary  or  convenient 
to  execute  the  authority  expressly  granted  to  it"  (53-24- 
204,  MCA  [30-2710]).  The  statutes  do  not  mention  certification. 
The  agency  withdrew  the  proposed  rule. 

5.  MAR  40-3-34-6.   Board  of  Dentists.   Dentistry  -- 
examinations;  supervision  of  dental  hygiene  instruction.  The 
rule  appears  to  be  in  conflict  with  37-4-405, MCA  [66-921(6)], 
which  statute  specifically  states  that  "...the  dental  hygienist 
may  give  instruction  in  dental  hygiene  without  the  super- 
vision of  a  licensed  dentist  in  a  public  or  private  in- 
stitution or  under  a  board  of  health  or  in  a  public  clinic 
authorized  by  the  board".   The  new  provision  requiring  a 
hygienist  to  follow  directions  of  a  dentist  regarding  dental 
hygiene  instruction  in  an  institution  appears  to  be  in 
conflict  with  37-4-405,  MCA  [66-921(6)].   In  the  specific 

area  of  dental  hygiene  instruction  the  statute  seems  to 
contemplate  direct  board  regulation  (i.e.  license  revocation 
or  suspension)  of  hygienists  without  the  benefit  of  the 
mediatory  supervision  by  licensed  dentists  which  characterizes 
the  bulk  of  hygienist  licensure  law.   The  board  amended  the 
rule  to  comply  with  the  comments  of  the  Committee. 

6.  MAR  16-2-83.   Department  of  Health  and  Environ- 
mental Sciences.   Solid  waste  management.   The  rule  which 
presented  the  problem  for  the  committee  defined  hazardous 
waste  to  include  raw  feedlot  waste  as  a  Group  I  waste.  The 
rule  had  been  amended  subsequent  to  the  time  of  notice.   It 
was  a  major  substantive  change  which  should  have  been 
renoticed.   The  committee  took  under  advisement  the  question 
of  amending  MAPA  to  specifically  require  renoticing  in  such 
an  instance.   Agency  modified  the  rule  so  agricultural 
wastes  were  not  so  classified. 

7.  MAR  16-2-84.   Department  of  Health  and  Environ- 
mental Sciences .   Ambient  air  quality  standards.   Revision 
primarily  is  addressed  to  stating  that  the  standards  are  to 
be  enforceable.   The  effect  sought  is  not  clearly 
achieved.  The  department  intends  to  redraft  the  proposed 
rules. 
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8.  MAR  36-3-18-10.   Board  of  Oil  and  Gas  Conservation. 
Seismic  exploration.   Rule  S-18400  does  not  appear  to  have 
any  statutory  justification.   The  rule  may  be  a  result  of 
discussions  between  field  personnel  of  the  department,  oil 
and  gas  developers,  and  property  owners.   The  Board  decided 
not  to  delete  the  rule  restricting  seismic  exploration  to  a 
given  distance  from  a  dwelling. 

9.  MAR  42-2-92.   Department  of  Revenue.   Tax  credit 
for  nonfossil  energy  generation  systems.   The  rule  para- 
phrases 15-32-102,  MCA  (84-7402)  which  permits  a  tax  credit 
for  the  cost  of  installing  a  nonfossil  energy  generation 
system.  A  credit  is  allowed  by  the  rule  if  the  wood  stove  is 
substantially  more  efficient  than  the  system  it  replaces. 
The  Committee  voted  unanimously  that  it  was  not  the  intent 
of  the  legislature  to  include  woodburning  stoves.   The  leg- 
islature was  polled.   The  agency  dropped  credit  for  wood 
stoves . 

10.  MAR  42-2-96.   Department  of  Revenue.   Combined 
populations.   The  proposed  rule  would  permit  the  total 
number  of  retail  all-beverages  and  beer  licenses  to  be 
determined  based  on  the  combined  populations  of  two  or 
more  incorporated  cities  or  towns  within  five  miles  of 
each  other.  It  was  the  opinion  of  the  committee  that  the 
rule  should  not  be  adopted  for  the  reason  that  the  transfer 
provisions  do  not  accord  with  the  restrictions  on  transfers 
found  in  16-4-204,  MCA  [4-4-206  (4)  (a) ] .   The  agency  adopted 
the  rule  but  later  reversed  itself. 

11.  MAR  2-2-15.   Department  of  Administration.  State 
energy  conservation  code  for  new  building  construction. 

The  department  proposed  to  adopt  as  part  of  the  state  building 
code  a  model  code  for  energy  conservation  for  new  construc- 
tion, compiled  by  the  U.S.  Energy  Research  and  Development 
Administration.   One  of  the  features  of  the;  proposed  code  is 
that  before  a  building  permit  can  issue,  the  building  official 
may  require  plans  and  specifications  to  be  prepared  by  a 
licensed  engineer  or  architect.   This  is  contrary  to  legisla- 
tive intent  as  expressed  in  37-65-103,  MCA  (66-107),  where 
the  requirement  for  such  plans  is  exempted  in  the  case  of 
residential  buildings  with  up  to  eight  living  units  and 
certain  other  buildings,  particularly  "farm  buildings".   The 
department  adopted  the  code  as  proposed  with  one  amendment 
proposed  by  the  Committee.   That  amendment  allows  building 
permits  to  be  granted  for  owner-occupied  single-family 
dwellings  without  the  requirement  of  plans  drafted  by  a 
licensed  architect  or  engineer. 
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12.  MAR  10-3-10-1.   State  Library  Commission.   Pro- 
cedural rules  amendment.   The  commission  proposed  to  readopt 
the  model  rules  of  procedure  with  the  exception  that  with 
regard  to  hearings  on  denial  or  rejection  by  the  Commission 
of  Library  and  Construction  Act  funds,  an  alternative  con- 
tested case  hearing  procedure  is  proposed.   The  expressed 
purpose  of  the  alternative  procedure  is  to  provide  a  less 
formal  disposition  of  questions  which  the  commission  feels 

do  not  warrant  full-blown  contested  case  procedural  safeguards. 
The  proposed  procedure,  purporting  to  be  simply  an  alternative 
to  the  model  rules,  does  not  meet  statutory  requirements  for 
contested  case  hearings.   Neither  the  federal  statute  nor 
the  rule  give  an  indication  of  whether  the  use  of  the  word 
"hearing"  in  the  federal  act  was  intended  to  require  a 
contested  case  hearing.   The  Committee  thought  there  was  no 
need  for  a  formal  hearing  on  the  application  and  thus  an 
informal  procedure  would  seem  appropriate,  although  by 
definition  a  formal  hearing  is  required.   The  Committee  will 
consider  a  proposed  amendment  to  MAPA  to  set  two  levels  of 
contested  case  hearings. 

13.  MAR  20-2-5.   Department  of  Institutions.   Con- 
tinuing care  facilities.   Gives  notice  of  the  proposed 
adoption  of  rules  defining  continuing  care  facilities  for 
the  treatment  of  mental  health  patients  and  prescribing  the 
criteria  for  admission  to  such  facilities.   Proposed  Rule  I, 
subsection  (3)  reads,  "...'continuing  care  facility'  shall 
be  the  Montana  Center  for  the  Aged,  Galen  State  Hospital, 
and  any  other  facility ...  designated  for  such  care".   The 
legislature  never  intended  Galen  State  Hospital  to  be  a 
continuing  care  facility  for  the  treatment  of  mental  health 
patients.   The  second  problem  with  the  proposed  rules  is 
that  the  authority  cited  for  their   adoption,  53-21-401 

and  53-21-402,  MCA  (80-2413  and  80-2414),  does  not  appear 
to  support  or  authorize  the  proposed  rules.   The  department 
pointed  out  that  subsection  (2) (b)  of  53-6-301,  MCA  (80- 
1701) ,  includes  the  phrase  "and  patients  who  are  residents 
of  other  state  institutions",  which  is  sufficient  authority 
for  transferring  patients  to  that  institution.   The  Committee 
took  note  of  the  fact  that  the  effect  would  be  higher  bed 
usage.   The  rule  would  enable  certain  patients,  who  have 
for  lack  of  another  appropriate  facility  voluntarily  com- 
mitted themselves  to  Warm  Springs,  to  transfer  to  Galen 
and  be  eligible  for  federal  funds.   The  department  took 
under  advisement  the  comments  relating  to  the  limiting 
effect  of  53-21-401  and  53-21-402,  MCA  (80-2413  and  80- 
2414);  geriatric  patients  must  have  first  priority  under 
those  sections. 
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14.  f'lAR  32-2-35.   Department  of  Livestock.   Appoint- 
ment of  deputy  state  veterinarians  and  duties  of  district 
and  deputy  state  veterinarians.   The  department  appears  to 
have  authority  to  make  appointments  of  deputy  state  veter- 
inarians under  2-15-112,  MCA  [ 82A-107 (h) ] ,  but  administrative 
rules  regarding  the  method  of  such  appointments  or  revocation, 
suspension,  or  denial  thereof  are  not  authorized  by  statute. 
Even  if  statutory  authority  existed  for  drafting  the  rule, 
this  rule  as  drafted  does  not  comply  with  statutory  re- 
quirements.  The  department  conceded  that  parts  of  the  rule 
were  inconsistent  with  MAPA  and  2-15-112,  MCA  (82A-107) . 

The  department  suggested  that  informal  disposition  of  con- 
tested cases,  if  agreeable  to  both  parties,  should  be  per- 
mitted under  the  contested  case  provisions  of  MAPA. 

15.  MAR  46-2-123.   Department  of  Social  and  Rehabili- 
tation services.   Public  assistance  --  impairment  of  effec- 
tive functioning  of  county  welfare  departments  —  emergency 
procedures.   Provides  an  emergency  procedure  to  be  followed 
whenever  the  effective  functioning  of  a  county  welfare 
department  has  been  impaired  due  to  certain  emergency 
situations  (strikes,  fire,  flood,  earthquakes,  etc.)   The 
department  cites  Title  53,  chapter  6,  Part  1,  MCA  (71-1511 
and  71-1517),  as  authority  for  adoption  of  the  proposed 
rules.   The  cited  sections,  however,  apply  only   to  medical 
assistance  payments  whereas  the  proposed  rules  apply  to 
public  assistance  in  general.   Thus,  Title  53,  chapter  6, 
part  1,  MCA  (71-1511  and  71-1517) ,  does   not  authorize  the 
adoption  of  the  proposed  rules.   Moreover,  the  proposed 
rules  are  substantive  and  legislative  in  effect  and,  as 
required  by  2-4-102  and  2-4-305,  MCA  [82-4202(2)  and  82- 
4204.1(1)]  of  the  Montana  Administrative  Procedure  Act, 
expressly  delegated  authority  is  necessary  for  their  valid 
adoption.   The  department  agreed  there  is  no  statutory 
rulemaking  authority  for  some  of  its  programs  pursuant  to 
which  it  could  adopt  the  rule  freezing  the  benefits  for 
those  programs  in  an  emergency  situation.   The  department 
offered  to  list  the  programs  for  which  it  does  not  have 
statutory  authority  and  submit  it  to  the  committee.   The 
committee  would  work  with  the  department  on  legislation 
granting  authority  in  those  program  areas.   The  consensus 
was  that  the  preferred  method  would  be  to  go  in  and  specifi- 
cally grant  authority  to  a  program  and  to  set  up  guidelines 
that  set  limits  for  that  authority.   The  agency  has  not 
submitted  the  list. 
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16.  MAR  40-3-94-9.   Board  of  Public  Accountants. 
License  renewal.   Section  37-50-314,  MCA  (66-1833),  provides 
that  a  licensee  may  obtain  renewal  of  an  expired  license 
within  three  years  of  expiration.   The  proposed  amendment  to 
ARM  40-3.94(6)  S94090  requires  the  holder  of  an  expired 
license  to  become  inactive  and  to  return  his  license  or 
certificate  to  the  board  during  that  portion  of  the  3- 

year  period  during  which  the  license  remains  unrenewed.   The 
validity  of  this  rule  is  questionable  insofar  as  it  purports 
to  require  the  licensee  to  cease  practicing.   The  public 
accountancy  law  does  not  prohibit  the  practice  of  accounting 
without  a  license,  but  only  the  "holding  out"  as  a  "certified 
public  accountant"  or  "public  accountant"  without  a  license 
37-50-301,  MCA  (66-1838).   Therefore,  the  board  does  not 
have  the  authority  to  require  the  holder  of  an  expired 
license  to  cease  practicing.   The  Committee  suggested 
language  which  would  comply  with  statute  while  still  ad- 
dressing the  problem  involved.   The  board  adopted  the  lan- 
guage suggested  by  the  committee  with  one  desirable  and 
appropriate  modification. 

17.  MAR  40-3-98-10.   Board  of  Real  Estate.   Real 
estate  brokers  and  salesmen  -  code  of  ethics.   After  amend- 
ment and  renoticing  pursuant  to  ACC  objections,  as  now 
proposed,  the  rule  consists  of  a  lead-in  sentence  stating 
that  "Actions  demonstrating  unworthiness  or  incompetency 
shall  include,  but  not  be  limited  to  the  following:  ".  The 
lead-in  sentence  is  followed  by  12  items,  most  of  which 
describe  actions  in  themselves  inimical  to  the  public 
interest.   However,  items  (a),  (b) ,  and  (e)  describe  affirm- 
ative duties  primarily  preventative  in  nature,  to  be  per- 
formed on  a  continuing  basis.   For  clarity,  these  items 
would  be  better  treated  separately  with  a  separate  lead- 
in  sentence  such  as  "Unworthiness  or  incompetence  may  be 
demonstrated  through  gross  and  frequent  failure  to:   ". 

The  board  incorporated  changes  suggested  by  the  Committee. 
These  changes  were  primarily  in  the  nature  of  clarification 
of  substance  through  language  and  renumbering. 

18.  MJ^R  46-2-131.   Department  of  Social  and  Rehabili- 
tation services.   Medicaid  --  new  medicaid  beds.   The 
department  proposed  a  rule  governing  a  limitation  on  con- 
struction of  new  medicaid  beds.   The  department  conceded 
that  they  lacked  authority  to  directly  control  construction, 
but  indicated  that  there  was  a  need  to  limit  the  number 

of  beds  that  could  be  added  to  the  medicaid  roster  and 
that  the  rules  on  construction  and  bed  limits  worked  to 
do  this.   SRS  rules  that  were  proposed  are  not  presently 
going  to  be  adopted.  Department  of  Health  emergency  rules 


-14- 


will  expire  in  mid-April,  and  no  new  rules  concerning 
certificates  of  need  for  nursing  home  beds  have  presently 
been  proposed.   The  Department  of  Health  intends  to  pro- 
pose rules. 

19.   MAR  48-3-1.   Board  of  Public  Education.   Indian 
studies  training.   Rule  for  implementation  of  20-4-213,  MCA, 
(75-6131) ,  requiring  Indian  studies  training  of  certified 
personnel  teaching  or  in  the  vicinity  of  an  Indian  reserva- 
tion. Although  certification  is  clearly  within  the  purview 
of  Board  of  Public  Education  authority,  20-4-102,  MCA,  (75- 
6002) ,  initial  teacher  employment  is  clearly  within  the 
authority  of  local  boards,  20-4-201,  MCA,  (75-6102) .   Art- 
X,  §9,  of  the  1972  Constitution  gives  the  Board  of  Public 
Education  "...  general  supervision  over  the  public  school 
system..."  while  Art.  X,  §8,  states  that  "The  district  shall 
be  vested  in  a  board  of  trustees..."   It  seems  that  the 
legislature  in  enacting  20-4-211,  MCA,  [ 75-6130  (2)  (c) ] , 
intended  to  allow  local  boards  the  option  of  maintaining 
local  control  of  initial  teacher  employment  through  local 
programs  for  compliance  with  the  Indian  studies  law.   (Al- 
though subsection  (3) (a)  of  the  proposed  rule  raises  a 
"close  question"  of  authority,  it  seems  a  proper  subject  for 
the  Committee's  consideration.) 


1  January  1978  -  31  October  1978 

1.  MAR  2-3-36-14.   State  Tax  Appeal  Board.   Property 
tax  assessment  appeals.   Rule  provides  for  direct  appeal  to 
State  Board  if  assessment  is  received  after  the  first 
Monday  in  June,  the  closing  date  for  application  to  the 
county  tax  appeal  board  set  by  15-15-102,  MCA,  (84-603). 
Appeal  from  adverse  decisions  of  the  county  tax  appeal 
board  is  provided  for  by  15-15-103,  MCA,  (84-604).   No 
mention  is  found  regarding  direct  appeals  or  of  hearing 
appeals  filed  after  the  deadline  set  by  the  legislature. 
Board  proposes  to  cut  off  comments  18  days  short  of  the 
minimum  period  set  by  2-4-302,  MCA,  [82-4204 (1)  (b) ] .   The 
notice  of  adoption  is  deficient  in  that  it  does  not  state 
the  reasons  for  overruling  the  objections  raised.   Assur- 
ances are  not  reasons. 

2.  MAR  42-2-107.   Department  of  Revenue.   Repeal  of 
liquor  license  quota  —  combined  population  of  municipali- 
ties.  Citing  the  comments  made  by  the  Administrative  Code 
Committee,  which  comments  were  overruled  on  adoption,  the 
department  proposes  to  repeal  the  rules  implementing  16-4- 
201,  MCA,  (4-4-202) ,  which  permits  combining  populations  of 
certain  municipalities  to  determine  quotas  for  all-beverages 
license  quotas.   The  complaint  was  that  the  department  did 
not  rationalize  in  writing  their  change  of  position  on  the 
combined  population  rule. 
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3.  MAR  6-2-9.   State  Auditor,  Commissioner  of  In- 
surance.  Life  insurance  solicitation.   Requires  agents  of 
life  insurers  to  deliver  with  the  policy  or  prior  to  payment 
of  the  first  premium  a  buyer's  guide  and  statement  of  policy 
cost  and  benefit  information.   Imposes  restrictions  and 
affirmative  requirements  on  agents  selling  life  insurance. 
It  is  a  more  affirmative  requirement  than  was  contemplated 
by  the  legislators  passing  the  authorities  cited.   Committee 
position  is  that  there  is  authority  for  adoption  of  some 
standards  on  what  constitutes  misrepresentation  but  that 
authority  wasn't  couched  in  terms  of  directing  the  insurance 
industry  as  to  how  to  avoid  misrepresentation,  nor  was  there 
any  express  authority  granted  to  the  Insurance  Division  to 
undertake  extensive  consumer  oriented  rulemaking.  Respondents 
for  the  insurance  division  stressed  that  the  Federal  Trade 
Commission  has  repeatedly  queried  as  to  whether  or  not  the 
state  has  adopted  the  solicitation  and  replacement  standards. 
This  is  considered  a  veiled  threat  of  federal  takeover  of 
insurance  regulation,  which  would  cost  the  state  the  $12 
million  in  revenue  that  is  presently  received  from  insurance 
premium  taxes.   The  rules  were  defended  based  on  the  backing 
they  received  from  various  agent  and  underwriter  organiza- 
tions and  their  adoption  by  other  state  agencies  under  the 
same  unfair  trade  practice  statutes  that  this  state  has. 

The  Committee  suggested  that  the  agency  propose  legislation 
clarifying  its  authority. 

4.  MAR  6-2-10.   State  Auditor,  Commissioner  of 
Insurance.   Life  insurance  replacement  standards.   In  notice 
of  adoption  a  statement  that  "consideration  was  given  to 
comments  received..."  does  not  satisfy  2-4-305,  MCA,  (82- 
4204) .   Specifically,  the  notice  contains  no  response  to 
the  objections  of  the  Committee. 

5.  MAR  40-3-11-13.   Board  of  Nursing  Home  Adminis- 
trators .   Nursing  home  administrators  --  standards  of  con- 
duct.  The  standards  are  to  serve  as  criteria  for  revocation 
or  suspension  of  licenses.   Although  the  standards  may 
provide  a  good  outline  of  principles,  they  are  extremely 
broad.   The  statutes  grant  the  board  authority  to  adopt 
standards  for  nursing  home  administrators  related  to  stan- 
dards for  licensing,  that  is,  what  is  the  education,  training, 
and  experience  that  the  board  thought  a  nursing  home  adminis- 
trator should  have  prior  to  receiving  a  license  and  what 
education  and  training  would  be  required  subsequent  to 
receiving  a  license  to  maintain  that  license.   "Standards" 
were  not  thought  to  refer  to  "how  should  the  ideal  nursing 
home  administrator  conduct  the  ideal  nursing  home" .   Agency 
did  not  adopt  rules. 
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6.  MAR  12-2-54.   Department  of  Fish  and  Game.   Game 
farms.   Proposes  the  adoption  of  a  rule  regulating  game 
farms  and  requiring  a  permit  to  operate  a  game  farm.  Sub- 
section (11)  controls  the  size  and  location  of  game  farms. 
The  authority  for  the  rule  is  derived  from  the  general 
rulemaking  authority  provided  in  87-1-201,  MCA,  [26-104(1) 
and  26-106.3],  to  implement  Title  87,  chapter  4,  part  4, 
(26-1-201).   However,  subsection  (11)  does  not  appear  to  be 

based  on  any  express  authority.  The  wording  is  taken  from 
87-4-502,  MCA,  (26-1602),  which  governs  shooting  preserves, 
not  game  farms.   Without  express  legislative  authority, 
subsection  (11)  is  arguably  invalid.   The  agency  has  not 
adopted  the  rule.   Legislation  will  be  proposed. 

7.  MAR  40-3-42-8.   Board  of  Hearing  Aid  Dispensers. 
Hearing  aid  dispensers  --  qualifications  and  examination. 
The  amendment  imposes  the  additional  requirement  of  en- 
rollment in  the  National  Hearing  Aid  Dealer  Course  or 
equivalent  course  during  the  6-month  training  period  which 
enrollment  must  be  reported  to  the  Board  at  the  time  of 
examination.   The  qualifications  for  taking  the  examination 
are  set  forth  specifically  in  37-16-402,  MCA  (66-3010), 

as  (1)  "good  moral  character";  (2)  a  "4-year  course  in  an 
accredited  high  school"  or  3  years  of  practice;  and  (3) 
"free  of  contagious  or  infectious  disease".   The  Board  has 
no  statutory  authority  to  impose  additional  qualifications 
as  prerequisites  to  attempting  to  pass  the  examination.   The 
amendment  should  not  be  adopted.   Furthermore,  that  rule 
should  be  repealed.   The  Board  partially  complied  with  ACC 
requests;  considering  full  compliance. 

8.  MAR  24-2-3.   Department  of  Labor  and  Industry. 
Regulation  of  employment  agencies.  There  are  several  areas 
where  statutes  have  been  greatly  expanded  upon  including 
record  retention,  content  of  job  orders,  rebate  of  service 
charges,  required  contract  provisions,  and  false  adver- 
tising. The  prohibition  on  advertising  exploratory  job 
orders  is  not  based  on  statutes.   Listing  of  labor  troubles 
in  job  orders  and  job  referral  documents  is  not  mentioned  or 
alluded  to  in  the  employment  agency  law.   Considering  the 
magnitude  of  paperwork  which  is  seemingly  generated  by  the 
rules  (as  opposed  to  the  statute)  a  hearing  should  be  held. 
Agency  held  hearing  and  is  in  the  process  of  redrafting 
rules  in  conformance  with  Committee  objections. 

9.  MAR  24-2-4.   Department  of  Labor  and  Industry. 
Contractor's  bonds.   The  Department  proposes  to  adopt  a 
series  of  rules  regulating  contractor's  bonds.   Section  39- 
3-704,  MCA,  (41-2704) ,  requires  a  financial  statement.   The 
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rule  requires  a  financial  statement  every  3  months.   Com- 
mittee requested  that  department  representative  appear 
before  the  Committee  to  state  what  problems  the  department 
might  be  having  with  contractors  that  would  cause  it  to  pro- 
pose a  rule  requiring  such  financial  statement  to  be  filed 
every  3  months.   Committee  thought  the  statute  may  need 
to  be  amended  regarding  the  financial  statement  requirements. 

10.  MAR  40-3-106-4.   Board  of  Water  Well  Contractors. 
Water  well  contractors.   The  definition  of  "direct"  as  an 
employer-employee  relationship  precludes  gratuitous  assist- 
ance to  a  licensee  by  an  unlicensed  person.   It  also  pre- 
cludes:  (1)  an  unlicensed  independent  contractor  from 
hiring  a  licensee  to  personally  supervise  the  drilling;  and 

(2)  a  licensee  from  subcontracting  with  retention  of  super- 
visory control.   Direct  personal  supervision  by  a  licensee 
is  all  that  the  statute  requires.   Perhaps  the  board  should 
require  a  written  agreement  regarding  supervision  by  the 
licensee  and  obedience  by  the  driller,  rather  than  greatly 
restricting  the  permissible  forms  of  business  arrangements. 
The  board  took  the  Committee's  suggestion  and  deleted  the 
employer-employee  relationship  requirement. 

11.  MAR  12-2-58.   Department  of  Fish  and  Game.  Castle 
Rock  Reservoir  regulations.   Subsection  (2)  states  that  a 
visitor  assumes  all  risks  associated  with  the  use  of  the 
reservoir.   Limiting  liability  of  the  state  is  the  proper 
subject  of  legislation  passed  by  a  two-thirds  vote  of  both 
houses.   No  authority  cited  grants  the  Commission  the 
authority  to  limit  its  liability  or  Montana  Power's.  The 
rule  was  amended  to  conform  to  Committee's  objections. 

12.  Emergency  rules.   Department  of  State  Lands.  Strip 
and  underground  mine  reclamation.   Implement  Title  82, 
chapter  4,  part  2,  MCA,  (Title  50,  chapter  10)  —  The  Mon- 
tana Strip  and  Underground  Mine  Reclamation  Act.   The  rules 
are  derived  from  and  patterned  after  the  federal  rules 
found  in  30  C.F.R.  and  adopted  as  42  F.R.  62639.   The 
Montana  statutes  seem  to  require  a  reclamation  plan  to 
provide  a  permanent,  diverse  vegetative  cover.   In  fact, 

SB  284  was  introduced  in  the  1977  session  to  provide  for 
alternative  postmining  uses  and  was  defeated  in  the  House. 
Two  other  bills,  which  would  have  permitted  reclaimed  lands 
to  be  used  for  crop  production  or  irrigated  pasture,  were 
also  defeated  (SB  295  and  HB  577) .   This  would  indicate 
that  adoption  of  a  rule  permitting  alternative  postmining 
uses  is  outside  the  scope  of  Title  82,  chapter  4,  part  2 
MCA,  (Title  50,  chapter  10) .   Another  difficulty  with  the 
rules  is  the  fact  that  they  are  to  be  adopted  as  emergency 
rules.   The  reasons  for  such  emergency  treatment  are  hardly 
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convincing.   The  principal  reason  seems  to  be  the  fact 
that  the  federal  government  will  take  over  Montana's  re- 
clamation program  if  the  state  doesn't  adopt  these  rules 
quickly.   While  certainly  a  good  reason,  this  does  not 
involve  imminent  danger  to  the  public  health,  safety,  or 
welfare.  The  Department  conceded  that  there  is  no  imminent 
peril  to  health,  safety,  or  welfare  unless  one  takes  the 
purpose  clause  of  the  mine  reclamation  laws  which  uses 
the  protection  of  the  health,  safety,  and  welfare  of  the 
people  as  a  basis  for  its  enactment,  combined  with  the 
peril  involved  with  federal  takeover  if  such  rules  are  not 
adopted.   The  Department  has  already  interpreted  portions  of 
Title  82,  chapter  4,  part  2,  MCA  (Title  50,  chapter  10) 
as  permitting  alternate  postmining  uses  though  the  rules  do 
not  alter  the  present  status  of  postmining  reclamation. 
The  rules  were  adopted  without  modification. 

13.  MAR  40-3-46-14.   Department  of  Professional  and 
Occupational  Licensing.   Emergency  rule.   Maiden  races  -- 
Montana  breds  preferred.   Board  of  Horse  Racing.   Rule  was 
previously  adopted  as  an  emergency  rule,  citing  the  imminent 
peril  to  horse  racing  public's  welfare.   A  letter  advising 
against  the  use  of  the  emergency  rulemaking  power  in  this 
way  was  sent  to  the  board. 

14.  MAR  40-3-14-5.   Department  of  Professional  and 
Occupational  Licensing.   Board  of  Athletics.   Boxing  — 
officials ,  license  fee.   Allows  Board  to  deduct  license  fees 
from  contestants'  guarantees  to  facilitate  securing  license 
fee.   There  is  no  authority  for  licensure  of  participants, 
officials,  or  other  individuals  involved.   Therefore,  all 
board  rules  relating  to  licensing  and  license  fees  for 
individuals  are  defective.   Board  adopted  recommendations  of 
Committee  and  will  recommend  legislation. 

15.  MAR  40-3-98-12.   Board  of  Real  Estate.   Real 
estate  —  franchising.   Real  estate  franchisors  primarily 
act  as  advertising  and  promotional  agencies  for  real  estate 
licensees.   The  rule  is  designed  to  prevent  confusion  among 
real  estate  clientele  as  to  the  relationship  between  fran- 
chisor and  franchisee  by  requiring  disclosure  in  all  ad- 
vertising and  promotional  materials  of  the  fact  that  the 
licensee/franchisee  is  independent  and  not  an  employee  of 
the  franchisor.   It  is  the  opinion  of  the  Committee  that  the 
legislature  in  enacting  the  Real  Estate  License  Act  did  not 
contemplate  the  regulation  of  that  matter.   The  rules  are 
beyond  the  scope  of  authority  conferred,  in  violation  of  2- 
4-305,  MCA  [82-4204.1(1)].   The  rules  proposed  neither 
conform   to  the  standards  prescribed  in  the  delegating 
statute  nor  are  they  reasonably  necessary  to  effectuate  the 
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statute's  purpose,  in  violation  of  2-4-305,  MCA  [82-4204.1(2)]. 
The  Committee  recommended  that  the  board  not  adopt  the  rules. 
The  Board  has  not  adopted  them. 

15.  MAR  48-3-7.   Department  of  Administration.  As- 
bestos in  building  construction.   The  effect  of  this  pro- 
vision is  to  prohibit  any  use  of  fibrated  products  or  com- 
pounds.  The  opposite  is  suggested  by  the  legislature  in  50- 
64-106,  MCA  (69-7405) .   Even  though  50-64-105  and  50-64- 
106,  MCA,  (69-7404  and  69-7405),  seem  to  conflict,  50-64- 
101,  MCA,  (69-7401),  tends  to  demonstrate  a  legislative 
purpose  of  regulating  the  use  of  fibrated  products  rather 
than  totally  proscribing  such  usage.   The  rationale  for 
adopting  the  proposed  rule  should  have  addressed  this  conflict, 
The  agency  has  not  adopted  the  rule. 

16.  MAR  6-2-14.   State  Auditor,  Ex  Officio  Com- 
missioner of  Insurance.   Unfair  discrimination  practices; 
sex  or  marital  status.   Prohibits  denying  benefits  or 
coverage  on  the  basis  of  sex  or  marital  status.   None  of  the 
sections  cited  proscribe  denying  initial  coverage.  This  is  a 
case  where  the  rule  is  reasonable  but  the  authority  for 
adopting  it  is  marginal.   The  authority  for  adopting  rules 
for  Health  Service  Corporations  is  arguably  nonexistent. 
Both  the  question  of  regulating  availability  and  Health 
Service  Corporations  should  be  responded  to  in  the  statement 
of  reasons  for  adoption.   Legislation  should  be  introduced 
to  remedy  any  defects.   The  agency  has  not  adopted  the  rule. 

17.  MAR  48-3-9.   Board  of  Public  Education.   Appears 
to  prescribe  structures"^  objectives,  program  standards , 
procedures,  and  internal  governance  rules  for  institutions 
providing  teacher  education.   Appears  to  impinge  upon  Board 
of  Regents'  constitutional  authority  to  manage  institutions 
within  university  system.   The  agency  has  not  adopted  the 
rule. 

18.  MAR  42-118.   Department  of  Revenue.   Assessment  of 
furniture  and  fixtures  used  in  commercial  establishments. 
The  proposed  changes  establish  the  average  market  value  of 
commercial  furniture  and  fixtures  by  the  use  of  depreciation 
tables  established  by  the  department.   The  tables  are  not 
included  as  part  of  the  notice  and  there  is  no  information 
as  to  how  they  may  be  obtained.   The  proposed  amendment 
would  also  establish  25%  of  cost  as  the  minimum  market  value 
for  property  in  this  category.   No  meaning  is  given  to  the 
word  "cost"  in  either  the  notice  of  hearing  or  the  notice  of 
the  proposed  amendment  in  MAR.   According  to  the  department 
"cost"  means  replacement  cost  rather  than  the  original  cost 
of  the  property.   The  meaning  of  "cost"  makes  a  significant 
difference  in  the  meaning  of  the  proposed  rule  and  definitely 
should  have  been  included  in  the  notice. 
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19,   MAR  16-2-99.   Board  of  Health  and  Environmental 
Sciences.   Issuance  of  permits  for  air  contaminant  sources. 
In  sections  4(c)  and  5(d)  the  proposed  rule  attempts  to  deal 
with  the  problem  of  repetitious  hearings  before  the  board. 
The  proposed  rule  provides  that  an  operating  permit  for  an 
existing,  altered,  or  new  source  or  stack  shall  be  granted 
without  a  hearing  as  provided  in  75-2-211,  MCA  [69-3911(8)], 
if  certain  conditions  are  met  and  unless  it  is  demonstrated 
that  new  information  or  changed  conditions  exist.   This  part 
of  the  proposed  rule  conflicts  with  75-2-211,  MCA  (69-3911(8)] 
The  board's  position  on  this  matter  is  that  the  legislative 
intent  of  75-2-211,  MCA,  [69-3911  (8) ],  was  not  to  require 
repetitious  hearings  at  every  stage  of  the  permitting  process. 
However,  a  literal  reading  of  the  statute  requires  a  hearing 
on  approval  or  denial  of  any  permit  if  objected  to  by  an 
aggrieved  party.   Thus  even  when  a  full  hearing  had  been 
held  after  the  grant  of  a  construction  permit  an  aggrieved 
party  could  force  a  hearing  after  the  granting  of  an  oper- 
ating permit  for  the  same  project  even  though  there  were  no 
new  issues  involved.   Because  of  the  conflict  between  the 
statute  and  the  proposed  rule  it  was  suggested  to  the 
department  that  a  statutory  amendment  would  be  the  proper 
route  to  proceed.   The  department  is  in  the  process  of 
preparing  the  proposed  legislation. 
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GENERAL  REVISION  AND  CLARIFICATION  — 
APPEALS  BY  AGENCIES  —  FINANCING  ARM 


Problem:   Agencies  are  prohibited  by  APA  unless  otherwise 
provided  from  petitioning  for  judicial  review  of  other 
agencies' decisions  in  contested  cases.   Section  2-4-702  (1)  (a) 
states  that  a  person  may  petition  for  judicial  review.   The 
definition  section  of  the  APA  excludes  state  agencies  from 
the  definition  of  person.   Recently  the  Department  of  Ad- 
ministration was  precluded  from  appealing  a  Board  of  Per- 
sonnel Appeals  administrative  decision.   The  Committee 
agrees  with  the  Department's  contention  that  it  is  unfair  to 
penalize  the  agency  by  denying  it  the  right  to  petition  for 
review. 

Recommendation.   See  Appendix  I,  Sections  2-4-102 (7) ,  2-4- 
102(8),  2-4-103,  2-4-306(2),  [LC  0090].    The  Committee 
recommends  that  the  definition  of  person  be  modified  so  as 
to  permit  all  agencies  to  petition  for  judicial  review  from 
final  orders  of  agency  heads  in  contested  cases  in  which 
they  have  appeared.  No  other  significant  changes  result  from 
this  amendment. 

Problem:   Attorney  General's  formal  opinions  are  now  pub- 
lished in  the  Register.   To  ensure  they  are  not  arguable 
rules,  some  states  have  specifically  exempted  them  from  the 
definition  of  rule. 

Recommendation:   See  Appendix  I,  Section  2-4-102 (10) (b) ,  [LC 
0090].   Exempt  Attorney  General's  opinions  from  definition 
of  rule. 

Problem:   Agencies  are  now  required  to  repeat  statement  of 
reason  (rationale)  in  the  notice  of  adoption  even  though  no 
comments  were  received- 
Recommendation:   See  Appendix  I,  Section  2-4-305(1),   The 
Committee  recommends  that  when  no  written  or  oral  submis- 
sions have  been  received  an  agency  may  omit  the  statement  of 
reasons. 

Problem:   Agencies  sometimes  leave  off  the  notice  of  rule- 
making a  reference  to  the  section  which  the  proposed  rule 
purports  to  implement.   Reference  to  that  section  aids  the 
Committee  and  interested  persons  in  determining  if  the 
agency  has  authority  to  adopt  a  rule  and  if  the  rule  is 
consistent  and  not  in  conflict  with  the  authority. 
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Recommendation:   See  Appendix  II,  Section  2-4-305(3),  [LC 
0090]  .   The  Conunittee  recommends  that  agencies  be  required 
to  refer  to  sections  being  implemented. 

Problem:   Provisions  dealing  with  allocation  of  the  costs  of 
the  publication  of  ARM  and  the  Register  are  duplicative, 
possibly  conflicting.   All  fees  collected  by  the  Secretary 
of  State  go  into  the  general  fund,  and  a  general  fund 
appropriation  covers  the  Secretary  of  State's  personnel, 
printing,  and  distribution  costs  for  the  Register  and  ARM. 
The  amount  taken  in  does  not  equal  the  amount  appropriated. 
The  APA  directs  the  Secretary  of  State  to  provide  about  130 
free  sets.   In  addition,  the  number  of  sets  the  public  will 
purchase  can't  be  determined  in  advance.   Hence,  at  the 
middle  of  a  year  the  Secretary  of  State  could  be  out  of  sets 
of  ARM  and  out  of  money  to  print  new  ones.   The  Committee  is 
of  the  opinion  that  the  free  distribution  to  public  bodies 
should  be  more  clearly  supported  by  the  general  taxpayer, 
rather  than  the  paying  subscribers. 

Recommendation:   See  Appendix  I,  Sections  2-4-311, 
2-4-312,  and  2-4-313,  [LC  0090].   The  Committee  recommends 
that  a  revolving  fund  be  created  for  the  purpose  of  paying 
the  expenses  of  publication  of  ARM  and  the  Register.  Fees 
charged  agencies  for  filing  rules  and  fees  charged  users  for 
purchasing  sets  of  ARM,  replacement  pages,  and  the  Register 
should  be  set  by  the  Secretary  of  State  in  consultation  with 
the  Administrative  Code  Committee,  as  is  presently  done. 
Moneys  received  would  go  to  the  revolving  fund.   A  general 
fund  appropriation,  requested  by  the  Secretary  of  State,  to 
cover  the  cost  of  the  sets  of  ARM  and  the  Register  provided 
free  to  agencies  should  be  adequate  to  ensure  that  private 
subscribers  are  only  assessed  the  marginal  cost  of  printing 
copies  in  addition  to  those  that  have  to  be  printed  and 
distributed  to  public  bodies.   Mailing  costs  should  be 
passed  on  directly. 

Miscellaneous  Recommendations:   See  Appendix  I.   Proposed 
amendments  to  2-4-102 (11) (a)  and  2-4-102 (11) (b) , 
2-4-302(4),  2-4-303,  and  2-4-305(6)  are  clarifications. 
Proposed  amendment  to  2-4-305(6)  would  give  Secretary  of 
State  clear  authority  to  reject  notices  as  well  as  rules 
if  not  in  compliance  with  format  requisites.   Proposed 
amendments  to  2-4-402 (d)  and  2-4-402 (e)  codify  the  Committee's 
authority  to  bring  declaratory  judgment  actions  and  to 
monitor  contested  case  proceedings.  Proposed  amendments 
to  2-4-501  would  require  that  agencies  file  for  publication 
declaratory  rulings.   This  is  already  implied  in  2-4-312. 
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HEARINGS  EXAMINERS 

Problem:   Agencies  of  state  government  hold  a  large  number 
of  hearings  each  year  under  the  provisions  of  the  Montana 
Administrative  Procedure  Act.   The  vast  majority  of  these 
hearings  are  contested  case  hearings.   MAPA  requires  that 
contested  case  hearings  be  bound  by  principles  of  common  law 
and  statutory  rules  of  evidence,  which  requirement  makes  the 
use  of  attorneys  as  hearings  examiners  advisable.   Pro- 
ceedings before  an  agency  in  which  a  determination  of  legal 
rights,  duties,  or  privileges  of  a  party  is  to  be  made  are 
assigned  to  legal  counsel  either  in  house  or  outside  legal 
counsel.   He  conducts  the  hearing  and  reports  the  evidence 
to  the  agency,  including  a  proposed  finding  of  fact  and 
conclusions  of  law.   The  agency  is  responsible  for  writing 
the  official  findings  and  conclusions  as  well  as  the  order. 
None  of  the  recommendations  of  the  Committee  alter  the 
authority  or  requirement  that  the  agency  head  make  the 
final  decision  and  issue  the  final  order  imposing  sanctions. 

In  those  instances  in  which  agency  staff  attorneys  conduct 
the  hearing  the  question  of  impartiality  arises.   As  anal- 
ogized in  last  biennium' s  report  to  the  criminal  process  and 
its  participants,  the  agency  investigates  a  complaint  or 
other  matter  (like  the  sheriff) ,  decides  whether  to  press 
charges  (like  the  county  attorney) ,  determines  the  facts 
(like  the  jury) ,  and  decides  the  issues  of  law  and  imposes  a 
penalty  or  other  remedy  (like  the  judge) .   The  hearing 
examiner,  an  agency  employee,  is  hard  pressed  to  maintain 
the  appearance  (if  not  the  fact)  of  impartiality.   MAPA 
forbids  ex  parte  communication  between  the  hearing  examiner 
and  parties  to  a  contested  case.   As  an  employee  of  the 
agency,  ex  parte  communication  is  hard  to  avoid. 

Section  2-4-611(4),  MCA,  permits  a  party  (or  agency  member 
or  hearing  examiner)  to  petition  to  disqualify  a  hearing 
examiner  (or  agency  member.)   Hence,  to  a  certain  extent 
parties  are  protected.   But,  the  decision  to  grant  the 
petition  is  within  the  discretion  of  the  agency,  and  though 
that  decision  must  be  on  the  record,  the  process  of  peti- 
tioning and  deciding  is  time-consuming  and  costly.   The 
Committee's  proposal  facilitates  beforehand  selection  of  a 
hearing  examiner  in  which  the  likelihood  of  the  issue  of 
lack  of  independence  arising  is  diminished  greatly.  Florida 
by  statute  delineated  those  hearings  for  which  the  director 
by  law  was  not  to  be  considered  independent  and  required 
that  the  agency  hire  an  attorney  from  a  public  sector 
clearinghouse. 
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In  the  majority  of  cases  private  sector  attorneys  are 
retained  to  serve  as  hearings  examiners.   The  average  fee 
paid  by  the  state  to  private  sector  attorneys  is  $40  per 
hour  (and  rising.)   Here  refer  to  "Report  of  the  Interim 
Committee  on  State  Legal  Services  and  Election  Laws"  and  the 
report  to  the  Balanced  Growth  Committee  within  the  Governor's 
Office  on  the  feasibility  of  a  central  office  of  hearings 
examiners  for  a  more  thorough  discussion  of  the  costs  re- 
lated to  hiring  private  sector  attorneys  for  hearings.   The 
proposal  of  the  Interim  Committee  on  State  Legal  Services 
and  Election  Laws  would  establish  a  legal  assistance  program 
within  the  Attorney  General's  office  which  could  provide  one 
source  of  attorneys  to  act  as  hearings  examiners.   In 
addition,  a  mechanism  is  proposed  that  would  aid  in  ensuring 
that  public  sector  attorneys  are  utilized  to  capacity  before 
private  sector  attorneys  are  retained.   The  Administrative 
Code  Committee's  proposed  legislation  is  intended  to  enhance 
the  success  of  the  legal  assistance  program.   Note:   Neither 
proposal  deals  with  the  use  of  paralegals  from  the  private 
sector.   Agencies  are  free  to  select  a  nonattorney  hearing 
examiner  without  consulting  with  the  legal  services  review 
board. 

Three  proposals  were  presented  to  alleviate  these  problems: 
(1)  create  a  hearing  examiner  division  within  the  Department 
of  Administration  to  provide  hearings  examiners  as  required 
(had  legislation  similar  to  Florida's  been  proposed);  (2) 
create  a  clearinghouse  for  attorneys,  including  persons 
qualified  to  act  as  hearings  examiners,  to  be  utilized  on 
request  when  a  conflict  in  schedules  or  of  interests  arises; 
(3)  maintain  status  quo.   Given  the  revenue  restraints 
facing  the  state  in  the  next  biennium  the  more  cautious 
approach  embodied  in  the  second  alternative  seemed  best 
suited  to  give  the  greatest  benefit  --  that  of  providing 
easy  access  to  public  sector  attorneys  not  employed  by 
requesting  agency  at  the  least  cost. 

Recommendation.   See  Appendix  II  [LC  0091] .   The  Committee 
recommends  that  agencies  utilize  attorneys  provided  by  the 
legal  assistance  program  or  from  other  agencies  as  hearings 
examiners  whenever  there  is  a  strong  likelihood  that  agency 
staff  lack  independence  or  have  been  biased  by  previous 
involvement  in  an  advisory  capacity  on  the  matter. 

Problem:   Presently,  a  hearing  examiner  or  agency  member  may 
at  any  time  disqualify  himself.   The  cost  in  time  and  money 
of  bringing  on-line  a  new  hearing  examiner  in  the  middle  of 
a  major  contested  case  could  be  very  large.   For  a  party 
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disqualify  an  agency  member  or  hearing  examiner,  he  must 
file  a  timely  petition  with  the  agency.   A  determination  of 
whether  to  disqualify  a  hearing  examiner  or  agency  member 
must  be  made  on  the  record.   If  the  determination  is  made  to 
not  disqualify  or  if  newly  discovered  evidence  demonstrates 
a  bias,  it  is  up  to  the  party  to  try  to  show  in  court  that 
he  has  been  prejudiced.   Agencies  which  have  as  the  final 
decisionmaker  only  one  person  should  consider  legislation 
enabling  the  governor  to  appoint  a  stand-in  should  he  be 
disqualified. 

Recommendation:   See  Appendix  II  [LC  0091] .   The  Committee 
recommends  that  a  party,  hearing  examiner,  or  agency  member 
be  required  to  file  a  petition  to  disqualify  not  less  than 
10  days  before  the  original  date  set  for  the  hearing. 
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INFORMAL  PROCEEDINGS  —  MODIFICATION 
OF  DECISIONS  —  JUDICIAL  REVIEW 


Problem:   When  a  determination  of  legal  rights,  duties, 
or  privileges  of  a  party  is  required  by  law  to  be  made 
after  an  opportunity  for  hearing,  and  if  the  agency  does 
not  dispose  of  the  matter  by  stipulation,  agreed  settle- 
ment, consent  order,  or  default,  an  agency  conducts  a 
contested  case  proceeding.   That  entails  notice,  hearing, 
opportunity  to  respond  and  present  evidence  and  argument, 
conduct  cross-examination,  determine  questions  of  fact 
and  issues  of  law,  and  make  a  final  order.   In  the  con- 
duct of  the  hearing,  the  agency  is  bound  by  the  common 
law  and  statutory  rules  of  evidence.   The  agency  must  make 
a  record  consisting  of  the  items  listed  in  2-4-614,  MCA. 
The  effect  of  all  of  this  is  to  make  a  hearing  a  complex 
proceeding,  and  use  of  an  attorney  as  hearing  examiner 
and  as  counsel  to  the  parties  becomes  advisable.   Further, 
since  appeals  are  not  reviewed  de  novo  by  the  district 
courts,  the  value  of  proceedings  and  findings  of  fact  drawn 
in  compliance  with  formal  legal  practices  is  increased. 

The  model  APA  did  not  bind  hearings  to  common  law  and 
traditional  statutory  rules  of  evidence.   In  several  states, 
legislatures  have  provided  an  alternative  to  the  formal 
contested  case  proceeding  by  combining  less  stringent 
rules  of  evidence  and  less  extensive  recordkeeping  in  what 
is  termed  an  informal  contested  case  proceeding. 

An  example  of  an  instance  in  which  such  an  alternative 
would  have  utilized  fewer  taxpayer  dollars  involved  grants 
in  aid  to  libraries  with  the  amount  determined  by  the  State 
Library  Commission  after  a  "hearing".   The  quoted  language 
evoked  the  contested  case  formal  proceeding.   The  Commission 
thought  there  was  no  need  for  a  full-blown  adversarial 
hearing  on  each  application;  an  informal  hearing  would 
better  serve  the  gathering  of  information  from  applicants 
and  interested  persons  and  be  less  costly,  both  to  the 
applicants  and  to  the  Commission.   The  Committee  concurs 
with  the  Commission.   And  as  government  regulation  of 
publicly  funded  programs  increases,  the  need  for  a  less 
formal  proceeding  to  gather  information  on  who  should 
receive  those  funds  increases.   Where  legal  issues  are 
constant  or  of  a  secondary  nature,  there  is  less  need 
for  formal  trial  type  proceedings.   The  Committee  proposes 
such  an  informal  proceeding. 
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The  question  arises  as  to  whether  or  not  to  require  that 
certain  hearings  be  conducted  in  a  formal  or  in  an  informal 
manner.   Florida  has  listed  those  types  of  hearings  in  which 
parties  may  not  waive  formal  proceedings.   As  to  hearings 
conducted  under  the  provisions  of  Title  37,  Professions  and 
Occupations,  the  Committee  concurs  with  the  Florida  approach 
and  has  prohibited  waiving  formal  proceedings.   An  individ- 
ual's livelihood  is  at  stake  and  while  he  may  not  have  a 
right  to  earn  a  living  in  a  particular  trade,  he  should  not 
have  his  license  revoked  without  a  formal  trial  type  hearing. 
Also,  there  is  a  disparity  of  strength  between  an  agency  and 
a  lone  individual.  The  unsophisticated  licensee  might  be 
maneuvered  into  waiving  his  rights  to  formal  proceeding  with 
its  protection  without  knowing  that  he  has  waived  them.   The 
potential  for  lower  cost  to  the  licensee  of  the  informal 
hearing  seemed  to  be  outweighed  by  the  benefit  of  the  pro- 
tection afforded  to  the  licensee. 

Recommendation:  See  Appendix  III  [LC  0092].   The  Committee 
recommends  that  informal  proceedings  to  determine  contested 
cases  be  legislated  and  that  parties  to  contested  cases  be 
permitted  to  waive  formal  proceedings.   Waiver  by  persons 
governed  by  the  provisions  of  Title  37,  Professions  and 
Occupations,  would  not  be  permitted  in  proceedings  before 
that  department  or  other  agency  heads  designated  by  that 
title  to  decide  contested  cases.   The  record  of  such  a 
proceeding  should  be  abbreviated. 

Problem:   Certain  contested  cases  involve  only  a  disputed 
interpretation  of  law.   In  the  opinion  of  the  Committee, 
parties  to  such  a  case  should  be  able  to  stipulate  to  place 
those  issues  in  that  case  in  an  appellate  judicial  stance 
without  incurring  the  expense  of  time  and  money  in  an 
administrative  proceeding. 

Recommendation:   See  Appendix  III  [LC  0092] .   The  Committee 
recommends  that  if  a  contested  case  does  not  involve  a 
disputed  issue  of  material  fact,  the  parties  may  jointly 
stipulate  to  directly  petition  the  district  court  for 
judicial  review. 

Problem:   While  standards  have  been  set  for  basis  and 
substance  of  a  final  decision,  much  leeway  remains 
insofar  as  the  modifications  that  can  be  made  to  the  pro- 
posal for  decision  by  an  agency  head  who  has  not  heard  the 
contested  case.   The  Committee  did  not  find  a  particular 
abuse  of  this  discretion  but  was  of  the  opinion  that  legis- 
lative standards  should  exist  by  which  the  courts  can  measure 
such  abuse.   In  conjunction  with  the  proposed  standards  the 
Committee  is  wary  of  the  potential  for  an  agency  head  who 
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has  not  heard  the  case  to  not  read  the  record  in  order  to 
circumvent  the  proposed  process  requiring  that  a  proposal 
for  decision  be  submitted  to  the  parties  and  the  agency  head 
by  the  hearing  examiner. 

Recommendation:   See  Appendix  II  [LC  0092],   The  Committee 
recommends,  when  the  agency  head  has  not  heard  a  contested 
case,  standards  to  proscribe  the  extent  and  manner  of  modifica- 
tion of  a  proposal  for  decision  submitted  by  the  hearing 
examiner  to  the  agency  head  for  his  decision.  In  addition 
the  words  "or  read  the  record"  be  stricken  so  as  to  restrain 
the  agency  head  from  avoiding  the  necessity  of  having  a 
proposal  for  decision  submitted  by  simply  reading  the  record. 
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RECODIFICATION  OF  THE  ADMINISTRATIVE 
RULES  OF  MONTANA 


Problem:   Three  problems  combine  to  make  recodification  of 
the  Administrative  Rules  of  Montana  a  necessity.   The  1975 
Legislature  created  the  Office  of  Code  Commissioner  and 
provided  for  recodification  of  the  Revised  Codes  of  Montana, 
1947.   The  official  version  of  the  Montana  Code  Annotated 
will  probably  be  printed  by  1980.   The  effect  of  this  will 
be  to  make  all  references  to  R.C.M.  section  numbers  obso- 
lete. This  includes  the  history  of  every  administrative  rule 
now  published,  as  well  as  internal  references  to  R.C.M. 
sections. 

The  Secretary  of  State,  in  consultation  with  the  Adminis- 
trative Code  Committee,  has  adopted  a  new  three-part  number- 
ing system.   Numerous  complaints  had  been  received  con- 
cerning the  complexity  of  the  present  numbering  system. 
Three  agencies  immediately  made  the  transition  to  the  new 
numbering  system.   The  remainder,  anticipating  the  need  for 
changing  references  to  R.C.M.  1947  to  MCA,   have  not. 

In  the  process  of  the  recodification  of  the  Revised  Codes  of 
Montana,  1947,  obsolete,  erroneous,  and  unclear  laws  have 
been  tagged  for  revision  or  repeal  by  bill.   Obsolete 
references  to  various  boards,  councils,  and  commissions 
abolished  in  1971  by  Executive  Reorganization  have  been 
changed  to  reflect  the  proper  names.   Hence,  rules  may  be 
resting  upon  statutory  authority  that  will  be  repealed  and 
reference  may  be  made  to  agencies  no  longer  in  existence. 
In  addition,  in  some  instances  recodification  has  clarified 
the  grant  of  authority  to  adopt  rules.   An  agency  may  have 
been  granted  authority  to  adopt  rules  to  implement  "this 
act".   The  chapter  containing  that  "act"  has  expanded  and 
so,  the  agency  thought,  has  authority.   But  legally  in  many 
cases  the  grant  of  authority  to  adopt  rules  only  applies  to 
the  sections  of  the  original  "act".   Hence,  some  rules  are 
without  authority. 

The  Committee  considered  these  problems  in  the  last  biennium 
and  put  together  a  computer-based  proposal  for  retyping  the 
rules  with  new  statute  numbers  and  simplified  rule  niombers. 
That  proposal  was  rejected  in  the  appropriations  subcom- 
mittee on  the  grounds  of  its  high  cost.   This  recommendation 
takes  cost  into  account. 

The  Department  of  Administration  has  acquired  an  Automatic 
Text  Management  Service  (ATMS)  capable  among  other  manipu- 
lations of  storing  text  on  tape,  searching  text,  retrieving 
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portions  for  amendment  and  restoring,  and  printing  portions 
of  stored  or  amended  text.   Those  capabilities  would  de- 
crease typing.   Add  to  this  the  system's  ability  to  retrieve 
numbers  to  change  them  and  the  formidable  task  is  made  less 
so.   The  Committee  had  staff  hold  a  meeting  in  June,  1978, 
to  inform  agencies  of  this  capability  and  to  suggest  agencies 
consider  including  it  as  a  budget  item.   The  larger  depart- 
ments might  elect  to  put  the  cost  of  computer-storing  their 
rules  in  the  budgets.   The  smaller  agencies  might  elect  not 
to  if,  because  so  few  rules  exist  or  are  promulgated,  it 
is  less  costly  for  them  to  retype  the  rules  in  the  conven- 
tional manner. 

Another  cost  is  the  time  various  staffs  put  in  reviewing  the 
rules  to  ensure  that  statutory  authority  exists  and  the 
rules  are  presently  necessary  to  effectuate  the  provisions 
of  the  statute.   For  agencies  with  few  rules  or  a  good 
record  of  performing  annual  review  or  both,  slack  time  might 
be  sufficient  to  enter  rules  on  ATMS  and  recodify.   For 
other  agencies  cost-sharing  a  position  or  positions  -- 
terminal  operator,  proof ers,  legal  staff  --  might  be  a 
least-cost  alternative. 

The  Administrative  Code  Committee  has  and  will  advise  the 
Secretary  of  State  on  MAPA-related  matters.   The  Committee's 
proposed  budget  reflects  their  recognition  of  the  need  for 
reviewing,  if  only  cursorily,  all  agency  rules  that  are 
refiled  under  this  proposal  and  continuing  to  advise  the 
Secretary  of  State  during  recodification. 

The  Secretary  of  State  remains  responsible  for  an  index, 
table  of  contents,  and  other  aids  for  subscribers.   The 
index  has  been  tabbed  the  key  to  the  success  of  recodifica- 
tion of  the  R.C.M.   That  applies  equally  to  ARM.   Prior  to 
this  year  indexing  was  done  by  agencies,  if  at  all.   There 
was  no  central  index.   The  Secretary  of  State  has  begun  work 
on  a  central  index  and  his  budget  for  next  year  will  reflect 
the  cost  of  continuing  that  statutorily  prescribed  duty. 

Recommendation.   See  Appendix  IV  [LC  0093] .   The  Committee 
proposes  that  prior  to  January  1,  1980,  agencies  recodify 
all  rules  appearing  in  ARM,  prepare  them  for  publication, 
and  file  them  in  correct  format  and  style  with  the  Secretary 
of  State.   Rules  not  refiled  are  invalid.   In  the  interim, 
the  Secretary  of  State  should  publish  for  inclusion  in  ARJ4  a 
conversion  chart  for  changes  from  R.C.M.  numbers  to  MCA 
numbers . 

The  Committee  recommends  that  agencies  consider  use  of  the 
computerized  word  retrieval  and  printing  system  recently 
obtained  by  the  Department  of  Administration. 
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A  BILL  fO<<  Ah  ACT  hiMTIfLti3:  "AN  ACT  TO  GENERALLY  KfcVXSt  AND 
CLAKlhY  IHc  LAV«S  KfcLATING  TO  ADMINI  STkAT  I VE  RiJLEMAi<I;\IC  ;  fU 
DEFINr.  'tpEWSON"  TU  INCLUOt  AGENCIES;  TO  C.<EATE  A  K^vVLvI.G 
FUND  FCR  >*AYl!'4G  TiIl  i£XF.;ivSt.S  OF  PuulICATIJa  >Ji 

AOMIivISTR^TI  «/C  fJDL^.i  :j.-  .u.\TA.<A  ai-sD  THc  irc.j  1  S  f  -  r. ;  m  ;^;'<l.  Ir^.u 
SvCTIJ/sS       :-3-i:;2j  -4-1'j2»        ^-4-i  vJ»  2-f-^C--»  ^-'+-30,<» 

2-4-iU5»  ^-t-30o»  2-4-jOy»        2-4-jII,        2-^-312*       2-4-313, 

2-4-4u^t    <:-4-501t    Aiv<U    2-4-506,    ,^CA," 

bt     IT     EiMACTEU    BY     THt    LEul:>LATURt    OF    THE    STATt    OF     -!ONTANa: 

Section    !•       section    2-3-102,    f^cA,     is    dniended      to       r^ead: 
"2-3-lu2«       Uef  i  n  i  t  i  Oils.       As      used       in      this       part,       the 

following    aefinitiors    appl/: 

(1)       "  f<  >ci(\Cf"      means      any      board,       bureau,      comcrii  ss  i  on, 

departnrert,       authority,      or       officer       of       the    state    or    local 

governiTient      author  i/'.ed      by       law       to      make       rules,       cleterrn  i  ne 

contested    cases,    or    enter    into  contr^icts    except: 

(a)       the       le>jislatura      and      any       brancn,       comtr  i  ttee*    or 

officer    thereof; 

(o)      the    judici'il    oranches    and    any    cofrmittee    or    officer 

t Hereof; 

{c)   tri-^  (jovernor,  except  that  an  ayency  is  not   exewpt 
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1  b?c.juse       the        governor       has       been       cl<^^si9nated       as       a      jrenit)pr 

I  thereof;    or 

3  (0)       tile      i.tate      riilicary      estatj  1  i  snment      and      a^encits 

4  concerned      with      civil       oafense      ana       recovery       frcni    hostile 

5  attack- 

6  (<i)      "Rule"    means    any    a<^,ency    regulaticnt       standarOt       cr 

7  statement         of         general  applicaoil  ity         tnat       i  ir „  1  ^ff'intst 

8  interprets?    or    prescribe?*    law    cr       pol  icy       or       describes       ttie 

9  orqani  zat  i  on»       proct;oures»       or       practice    requ  i  rerrerts    of    any 

10  a<!ency»       Tho    term    include:-    the      amendment      or       reoeal       of       a 

11  prior    rule    but    does    not    include: 

12  (a)       statements    concarniiiy    only    the-    internal    Ban.aQem-srt 

13  of      an    aijoncy    and    noi.    affoctiny    private    rigitts    or    procedurps 

14  availaole   to   the    puol  ic;    or 

15  (b)       declarator)     rulings    as    to    the   applicability    of    any 

16  statutory    provision    or    of    any    rule- 

17  (3)       "Agency    action"    means    the    whole    or    a    part      of       the 
13           ^dfliiiiiiin ClL      an      aytncy    rule*    the    issuance    gf    a    1  icenseT   ££ 

19  order*    «r    the    award    cf    a      contracts      or       thr^      equivalent      or 

20  denial    thereof." 

•^l  jection  ^-   Section   ^!-4-102t   MCA»  is  amended  to  read: 

22  "^-^-lu2«   Definitions,  i-or  purposes  of   this   cha,iter» 

23  the  followin<^  uefinitions  apply: 

2^  (i)   "Administrative   code   committee"   or   "cunmittee" 

25  means  the  committee  prov  loed  for  in   Title   5*   chapter   IC» 
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1  pdft  3. 

2  (<;)   "Aoency"   ineans  ony  a jency*  as  defined  in  ^-3-102» 

3  cf  the  state  qovernmtint »  except  thijt  the  provisions  of   this 

4  chapter  do  not  apply  to  trie  follov<inj: 

5  (a)   tne   state  board  uf  parOonst  except  that  the*  ocjrd 

6  snail  be  subject  to  the  requirements   cf   2-4-lu3»   2-'t-20lT 

7  2-4-2u2»  and  2-^-106  ano  its  rules  shall  be  published  i  .i  the 

8  administrative   rules   of  -^ontana  and  fiontana  acirn  i  ri  str  .jt  i  vo 

9  ra<jister; 

iO  (b)   the  supervision  ana  administration   of   any   pfnal 

11  institution   with   re>^ard   to  the  institutional  supervisiont 

12  custodyt  control*  care»  or  treatment  of  youths  or  prison^^rs; 

13  (c)   th%  board  of  re>^ents  and   the   Montana   university 

14  system; 

15  (d)       the      financing*      construction*       and    iraintenance    of 

16  publ i  c    works. 

17  (3)   "4ki1"  means  the  aani  i  r  i  str  at  i  ve  rules   of   Montana* 

18  (4)   "Contested   cas'e'*   means   any  proceeding  before  an 

19  agency  in  which  a  determination  of  legal  rights*  duties*   or 

20  privileges  of  a  party  is  required  by  law  to  oe  made  after  an 

21  opportunity   for   hearing.   The   term   includes   but   is  not 
2/L  restricted  to  rate  ri^l<ing*  price  fiicing*  and  licensing. 

Z}>  (3)   "License"  includes  the  whole  or  p^irt  of  any  agt:ncy 

24  permit*  certificate*   appr^^val*   registration*   cnarter*   or 

c'y  other   form   of   permission   reguireo   by   law   but  does  not 
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1  include  a  license  require^  solely  for  revenue  purposes. 

2  (6)   "Licensing"  includes  any  dv<ency  process  resijeu  t  i  nj 

3  tne   grantt    denialt    renewaW    revocotion*    suspension* 

4  annulinentt  withdrawdlt  limitationt  transfer?  or  amenament  of 

5  a  1 i  cjnse« 

6  (7)   "Party"   means   ciny   person   or--agenC'y   name- J   or 

7  admitted  as  a  party  or  properly  seeking  and  entitled   as   of 

8  right  to  be  aomitteti  as  a  party*  out  nothing  herein  shall  be 

9  construed   to  prevent  an  j_^ency  from  admitting  any  person  «f 

10  agency  as  a  party  for  liiTtitea  purposes* 

11  (tJ)   "Person"   nr,eans    any    inoividual*    partnership* 

12  corporation*   association*  yovernmental  subaivision*  agency  * 

13  or  puulic   organization   of   any   character   other   than   an 

14  agency* 

13  (9)       "Register"         meaiis         the         Montana      adrr  i  ni  str  at  i  ve 

16  register* 

17  (10)  "Pule"  means  each  agency  regulation*  standard*   or 

18  statement    cf    general    appl  icao  i  1  i  ty    that   i  nripl  eirents* 

19  interprets*  or  prescribes  i  aiN  or   policy   or   descrioes   the 

20  organization*   procedures*   or   practice   requirements  of  an 

21  agency.  The  term  incluoes  the  amendment  or  repeal  cf  a  prior 

22  rule  but  does  not  include: 

23  (a)   statements  concerning  only  the  internal  iranageir.ent 

24  of  an  agency  and  not  affecting  private  rights  or   procedures 

25  available  to  the  pui^lic: 
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1  (b)     LiiLSMl QiilDJjaai Ql ih^ dtifiruey afiOiaiiil ami 

Z  declarotory  rulinys  issued  pursuant  to  2-4-5U1; 

3  (c)   rules   reldtinq   to   the   use   of   puolic    MorKSt 

4  facilitiest  streetsi  ana  hiyhways  when  the  substance  of  5,uch 

5  rules   is   iriuicated   to   the   public   oy   means  of  siqn-a  or 

6  signals; 

7  (<3)  secsonal  ruleu  adopted  annually  relatinc;  t.o 
3  hunting*  fishing*  and  trapping  when  therH  is  a  statutory 
9  requirement  for  the  publication   of   such   rules   and   rules 

IQ  adopted   annually   relating  to  the  seasonal  recreational  use 

11  of  lands  and  waters  owneo  or  controlied  by   the   state   when 

12  the   substance   of   suca  rules  is  indicated  to  che  puulic  by 

13  means  of  s i jns  or  signals; 

1^  (e)   rules     implementing     the     state     personnel 

15  classification   plan*  the  state  wage  and  salary  plan*  or  the 

16  statewide  budgeting  and  accounting  system; 

17  (f)   uniforiTi   rules   adopted   pursuant   to    interstate 

18  corrpact*  except  that  such  rules  shall  be  filed  in  accordance 

19  with   2-4-306   and   shall  oe  publish«::d  in  the  administrative 

20  rules  of  Montana. 

21  ( 1 1 )  "Substantive  rules'*  are  either: 

22  (a)   legislative  rules*  which  if  adopted  in   accordance 

23  kith  Lhis  chapter  and  under  expressly  delegated  authority  %q 

2  4     promulgate   rules  .  tQ i  iripl  eir.ert  a  statute  nave  the  force  of 

Zb  law  and  when  not  ao  adopted  are  invalid;  or 


1 

I 
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1  (b)       adjective    or       interpretive      rules*       which       nay      be 

2.  adopted       in      accordance      with      this      par-fc      tlia^tiir    cinj    under 

3  express    or    impliea    authoricy    to    codify    an     interpretation      cf 

4  a    statute^   a-l-thoaeh-sacfl  ^uSLfl     interpretation    lacks    ths    force 

5  of    1  aw." 

6  Section  3.   Section   ^-4-103*   i^iCA*  is  amend-^d  to  read: 

7  "2-4-lCi3.   Rules  and  statements  to  oe  made  available  to 

8  public*  (1)  Lach  a<3ency  shall: 

9  (a)   make  availeble  for  public  inspection  all  rules  ano 

10  all  other  written  statements  of   policy   or   interpretations 

11  formulatedt   adopted*  or  used  by  the  agency  in  the  d  i  scndr^jt. 

12  of  its  functions; 

13  (b)   upon  request  of  any  person-«r--a5'»fley »   provi'Jc   3 
1^  copy  of  any  rule* 

15  (l)   Unless   otherwise   provided   by  statute*  an  ayency 

16  rr.ay  require  tht   payment   of   the   cost   of   provioing   such 

17  copies* 

18  (3)   No   oijency   ruK^  is  valid  or  effective  acainst  any 

19  person   cr   party   ^hose   rights   have   been    substantial!/ 

20  prejuoiced   by  an  ac^ency's  failure  to  comply  with  the  public 

21  inspection  requirement  neri-in*" 

IZ  Section  ^.   Section  2-4-302*  MCA*  is  amended   to   read: 

23  '*^-'^~^^l•       Notice*   nearin>j*   and   submission  of  views. 

24  (1)  J^rior  to  the  adoptionf  amerdir.ent*  or  repeal  of  an/  rule* 

25  the  a.jency  shall  give  written  notice  of  its  intended  action. 

-t>- 


LC  0090/01 


1  The  notice  shall  incluae  a  statemert  of  either  the  tertrs   or 

Z  substance   of   the   i  ntendt-d   action  or  a  description  of  the 

3  subjects  anti  issues  involvadt  tJJS  rationale  for  the  intended 

4  actiont  ana  the  time  whent  place  where»  and  manner  in   vi/hich 

5  interested  persons  may  present  their  views  thereon. 

6  (2)   The   notice   shall   be  filed  with  the  secretary  of 

7  sta::e  for  publication  in  the  register  as  provided  in  2-4-312 

8  and  mailed  to  persons  who  have  made  timely  requests   to   the 

9  agency  for  advance  notice  of  its  rulemaking  proceedings.  The 

10  notice   shall   be   published   and  mailed  at  least  30  days  in 

11  advance  of  the  agency's  intended  action. 

12  (3)   If  any  statute  provides  for  a  different  method   of 

13  publication?   the   affected   ac^ency   shall   cofrply   with  tho 

14  statute  in  'Addition  to  the   requirements   contained   herein. 

15  Howevert   in   no   case  axa^    the  notice  period  be  less  thin  30 

16  days  or  more  than  6  nionths. 

17  (4)   Prior  to  the  aajt'tion?  amendment*  or  repeal  of  .^ny 
Id  rule*  the  agency  shall  afford  interested  persons  at  least  20 

19  days'  notice  of  a  hearing  ana  23  days  frgm  the  J^y  of  notice 

20  to  submit  data*  views*  or  arguments*  orally  or   in   writing. 

21  In   the   case   of   substantive   rules*   opportunity  for  oral 

22  hearing  shall  be  granted  if  requested  by  either  10^   or   25i 
2  3  whichever   i^ less*   of   the   persons   who  will  be  directly 

24  affected  by  the  propcsea  rule*  by  a  governmental  suf^division 

25  or  agency*  or  by  an  associotion   having   not   less   than   25 
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1  memberi.  nho  will  be  oi  recti  y  affected. 

2  (5)   An   agency   may  continue  a  hearing]  date  for  cjuse. 

3  Contested  case  procedures  need  not  be  followed   in   hoarin,s 

4  held   pursuant   to   this   section*  If  a  hearing  is  otherwise 

5  required    by    statute*    nothing    herein    alters     tnat 

6  requirement." 

7  Section  3«  Section  if-4-303t  i^CAt  is  amended  to  read: 
a  "2-4-3U3.  fcmeryency  rules*  (1)  If  an  agency  finds  that 
9  ar\    imminent  peril  to  the  public  health*  safety*   or   welfare 

10  requires   adoption   of   a   rule   upon  fewer  than  -dG   ^y  aays* 

11  notice  and  states  in  writing  its  reasons  for   that   findinQt 

12  it   may  proceed*  without  prior  notice  or  hearing  or  u,jon  any 

13  abbreviatea  notice  and  hearing  that  it  finds  pract  icai^l  e*  to 

14  adopt  an  emergency  rule*  The  rule  inay   be   effective   for   a 

15  period   not   longer   than   120   days*  but  the  adoption  of  an 

16  identical   rule   under   2-4-302   ^tnti t?-4— ^e^flt    'S    not 

17  precluoed* 

1*1  (2)   The   sufficiency   of   the  reasons  for  a  findinc  of 

19  imminent  peril  to  the  public  health*  safety*  or   welfare   is 

ZO  subject  to  judicial  review*" 

-^1  iectiofi  i>*   Section   2-4-305*   NCA*  is  amended  to  read: 

2^  "2-4-305.   rtecjuisiteo  for   validity   —   authority   and 

23  statement   of   reasons*   (1)  The  agency  shall  consider  fully 

24  written  and  oral  suoini  ssions  respecting  the   proposed   rule* 
2t»  Upon   adoijtion   of   o   rule*  an  agency  shall  issue  a  concise 
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1  Statement  of  the   principal   reasons   for   ana   ac]oinst   its 

Z  adopt iont   incorporating   therein  its  reasons  for  overruling 

3  the  considerations   urged   against   its   adoption.   WtifcO ^u 

4  ^K  i  tttjn QI ar^J suomissions  have  begn  rgceiy^dT  ag  a^gncy 

5  may  omit  thfc  statement  of  reasons. 

6  ( -■  )   Rules   may   not   unnecessarily   repeat    statutory 

7  language.   whenever   it   is   necessary  to  refer  to  st^^tutory 

8  language   in   order   to   convey   the   meanina   of    a    rule 

9  interpreting   the   language*   the   reference   shall   cl«;;)rly 

10  indicate  that  portion  of  the  language  which  is  statutory  and 

11  the  portion  which  is  amplification  of  the  language. 

12  (3)   Each  rule  shall  include  a  citation  to  the  spec  i  f  i  c 

13  grant  of  ru lemak  i  ng  authority  pursuant  to  which   it   or   an/ 

14  part   thereof   is   adopted,   io add  i  t ion* e^sb rule  shall 

15  include  a  cijta-t'Qn  \.q   the  jiaa£ifJ.c_.&e£^iaQ qi s tactions Ln 

1 6  the   r^.ontana Code Annotd(,eo which   the rule purports  to 

17  implemt;  nt» 

18  (4)  To  be  effective*  e^ch  substantive  rule  odoptco 
l'^  iTiusi   be   within   tfu;   scope   of   authority  conferred  anrj  in 

20  accordance  with  standards  prescribed  by  other  provisions   of 

21  law. 

22  ( -D )       rthenever      oy      the      express    or    implied    terfiis    ol     any 

23  statute  '-  i>toCfc  aj'ittcy  hjs.  juthority  to  aoopt  rules  to 
2^  i  nip  1  e  iiKr  nt  t  interpr  t«  mmko  specific*  or  othtrvjis:  carry  out 
X.  5  the    provisiD..s    of    t!vj    statute »    r)o    rule    adopted    is       v.j1  i  J       or 
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1  effective   unless   consistent   and   not  in  conflict  with  the 

2  statute  and  roasonauly  nt-essary  to  effectuate   the   purpose 

3  of  the  statute* 

4  (6)   No   rule   is   valid   unless  adopted  in  substantial 

5  coiTipliance  •lith  2-4-302  or  2~4~3Q3   and   soosect-i-on — fi-f — oir 

6  this   section   or — ^—4—36^   and   unless   notice of  adopt  i  on 

7  thereof i  s  puol  i  sheo  within  6  rronths  of   th^   puDlishin^j   of 

8  notice  thereof  of  tne  proposed  rule«" 

9  Section  7.   Section   2-4-J06f   MCAt  is  amended  to  re^^d: 

10  "2-4-306.   Filinvj,   format*   and   effective    date    -- 

11  dissemination  of  em-^rgency  rules.  (1)  Each  ayency  shall  ti\^ 

12  with   the   secretary  of  state  a  copy  of  each  rule  adopted  by 

13  it. 

14  (2)   The  secretary  of  state   may   prescribe   a   formatt 

15  style?  and  arrangement  for  not i  ces  anq  rules  which  ar^    filed 

16  pursuant  to  this  chapter  and  may  refuse  to  accept  the  filinj 

17  of   any   notice  or  rule  thot  is  not  in  compliance  therewith. 

18  He  shall  keep  and   maintain   a   permanent   register   of   all 

19  notices   and   rules  filed»  including  superseded  ano  repealed 

20  rulest  which  shall  oe  open  to  public  inspection  and  shall 
2i  providt  co|)  i  es  of  any  notice  Qr  rule  upon  request  of  an/ 
ZZ  person-or-orjcncy.  Unless  otherwise  provided  by  statute*   the 

23  secretary   of   state   tray  require  the  payment  of  the  cost  of 

24  providing  such  copies. 

25  (3)   In   the   event   that    the    administrative    code 
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1  committee   has   conducteo  a      poll   of   the   legislature  i  (\ 

2  accordance  with  /-4-^03»  the  results  of  the   poll   shall   be 

3  published  with  the  rule. 

^  (4)   fcach  rule  snail  become  eff*?ctive  after  pujliciuion 

5  in  the  register  as  providf^u  in  2-4-3i2»  except  that: 

6  ( <? )   if    a   later   date   is   required   by   statute   or 

7  specified  in  the  rule*  ch-i  later  date  shall  be  the  ciffective 
a  date; 

9  (b)   subject  to  applicable  constitutional  or   st-itutory 

10  provisions*    an    emeryenc/   rule   shall   become   effective 

11  immediately  upon  filinc;  with  the  secretary  of  state  or  at   a 

12  stated   date   following   puolication   in  the  register  if  the 

13  aijency  finds  that  this  effective  date-  is   necessary   Decouse 

14  of   imminent  peril  to  the  public  health*  safyty»  or  welfare* 

15  The  agency's   findin-_r   unrj   a   orief   statement   of   reasons 

16  therefor  shall  be  filed  with  the  rule.  The  agency  shall  take 

17  appropriate   measures  to  uiaKe  emergency  rules  known  to  every 

18  person  who  n\ay    oe  affecteo  oy  them." 

19  Section  8.   Section  2-'t-307»  KCA»  is  amended   to   read: 

20  "2-4-307.   Omissions    fro.n    ARM    or    register.   The 

21  secretary  of  state*  with  the  consent  of  the  adoptin-g  aoeacy* 

22  may  omit  from  AKM  or  the  register  any  rule*  gither   propps^d 
^3     c£ SilflPlSii-t   the   publication   of   which   would   be   unduly 

24  cumbersoire*  expensive*  or  otherwise  inexpedient  if  the   rule 

25  merely   incorporates   by   reference   a   model   code*  federal 
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1  agency   rulet   or   like   puDlication    made    available    on 

2  applic^ition   to   th-^   ayency   ana   if  Akh      or   the  register 

3  contains  a  notice  stating  the  citation  and   oeneral   suoject 

4  matti^r   of   the   omixtea   rule  and  statin*^  how  a  copy  iriay  be 

5  obtained.  A  copy  of  the  omitted  matter  shall  be fileij kiltJ 

6  i.be.. sgtrgt^ry  qf_st^t£.«" 

7  Section  '?•   Section   i!-4-311»   MCA»  is  amendea  to  raac!: 

8  "2-4-iil.   Publication  and  arrange.nent  of  ARh.  (I)   The 

9  secretciry  of  state  shall  compile*  index?  arran«^ef  rearrange» 

10  correct:   errors   or   inconsistencies   without   changing   the 

11  meanincjt  intentt  or  effect  of   any   rule*   and   publish   all 

12  rules   filed   ^jursuant  to  this  chapter  in  AKM«  The  secretary 

13  of  state  shall  supplement*  revise*  ar>d  publish   tH«   ArtM   or 

14  any   part  thereof  as  often  as  he  considers  necessary.  He  may 
13  include  sucn  editorial  notes*   cross-references*   and   other 

16  matter   as  he  and  trie  adir.i  ni  strati  ve  code  conimittae  consider 

17  cesirable  or  auvantageous.  He  .shall  publish   supplements   to 

18  A.^M   at   such   times   ana   in   such   form   as   he   considers 

19  appropr  iate. 

20  (2)   Ak,'>',  snail  oe  arranged*   indexed*   and   printed   or 

21  dupl  icated   in  such  manner  as  to  perinit  separate  publ  ication 
Z2  of  portions  thereof   relating   to   individual   agencies.   An 

23  agency  may  iiiaKe  arrangements  with  the  secretary  of  state  for 

24  the  printing  of  as  many  copies  of  such  separate  publications 
23  as    it    may    require.   The   cost   of   any   such   separate 
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publ  i  cat  ionsji determi  ned Id accordance ttiiil 2-^-3i3(  4)  « 

shall  be  paid  by  the  jqency." 

Section  IG.   Section   2-4-312»  HCAt  is  amended  to  read: 
"2-4-31<i»   Publication  and  arrangement  of  registfr.  (1) 

The  secretary  of  state  snail  puolish   j.d tiie recj  i  ster   all 

notices*  rules*  anci  interpretations  filed  with  h  i  tr  at  least 
once  a  month  or  as  directed  by  the  admi n i strati va  code 
coiT.niittee  but  not  more  often  than  twice  a  morth — rn--th« 
reg-rsref  • 

(2)  He  shall  send  the  register  without  charge  tj  e^ich 
person   listed   in   2-4-3i3(l)   ano   to   each   membGr  of  the 

legislature  requesting  the  same.   The   CQSt* QfitennLine^ in 

^^SLQLiisiaS.^ alih £-4-ilil^Xi fflUiL_be_i25is3_L!^_ajiji£i2^i:iaiiQn 

Iroa?  ll3e.yena.Lai    fonO-la-3iJi;e_a££^un^ aliiiiD th& Ls.^Qhi.LnQ 

fund   created in 2t4-313(5) y  He  snail  send  the  register  to 

any  other  person  wno  pays  a  subscription  fee  which  he   shall 

fix  in  eofti»ti+t«tT«n-w-i-'fcfi-'fehe-T5dtfi-fnTSt^a*-tve-eo^e-eomw-r'tte« 
accordance  with  2-4-313(4). 

(3)  The  register  sha-f-l-  must  contain  three  sections*  a 
rules  section*  a  notice  section*  and  an  interpretation 
sect i  on : 

(a)  Thd  rules  section  of  the  register  »hs-l-+  ir.gst 
contain  all  rules  filed  since  the  compilation  and 
puhlicotion  of  the  preceding  issue  of  the  register^,  to</':ther 
with   the   concise   statement   of   reasons   required    under 
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1  2-^-305(1). 

2  (b)   Tne   notice   secvion   of   the   rev/ister  shri44-  irust 

3  contdin  all  rulemakinv^  notices  fileo  with  the   secret  ,ry   of 

4  state    pursuant    to   2-4-302   since   the   conpilation   and 
5>  publication  of  the  preceding  register. 

6  (c)   Tne  interpretation  section  of  the   register   •»h»4+ 

f  wiu^t   contain   all   opinions  of  the  attorney  general  jnd  all 

8  aeclaratory  rulings  of  ag-^ncies  issued  since  the  puul  i  c  =it  i  en 

9  of  the  preceding  register. 

10  (4)   tach  issue  of  tn<-  register  4ha-l-4  myit  contain   the 

11  issue   nunioer   and   oate   of   the   register   and   a  table  of 

12  contents*  Each  page  of  the  register  »h8-H-  flusi   contain   the 

13  issue  nunber  and  date  of  ;:he  register  of  which  it  is  a  part. 

14  The   secretary   of   state   may   include   with   the   ro^'ister 

15  information  to  help  the  user  in   relating   the   register   to 

16  ARM." 

17  Section  11.   Section   2-4-313»  rtCA»  is  amended  to  read: 

18  "2-4-313.   D i str i buti cn»  costs*   and   maintenance.   (I) 

19  The   secretary   of   state  shall  distribute  copies  of  ARM  and 

20  supplements  or  revisions  tnereto^  wrthott^i-ehdf ge  tiiit! costs 

21  paid  as  provided  in  2-4- j^^  t<;A.t  to  the  following: 

22  (a)   attorney  -general*  one  cop/; 

23  (b)   clerk   of   eacn  court  of  record  of  this  state*  one 

24  copy ; 

25  (c)   clerk  of  United   States   district   court   for   tht 
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1  district  of  f-ontanat    one  copy; 

2  (o)   clerk   of   United   States  court  of  appeals  for  the 

3  ninth  >.ircuitf  one  copy; 

^  (e)   ench  county  clerw.  of  this  statc»  for  use  of  county 

5  officials  and  the  ^>ublicf  one  copy?  which  may  be   iraintained 

6  in   £   puolic   liorary   in   the  county  seat  or  in  the  county 

7  offices; 

8  (f)   state  law  library*  one  copy; 

9  (y)   state  historical  society*  one  copy; 

iO  (h)   edich  unit  of  the  Montana   university   system*   one 

11  copy; 

12  (i)   law   library   of   the   university   of  Montana*  one 

13  copy; 

14  (j)   leyislativ*  council*  three  copies; 

15  (k)   library  of  congress*  one  copy; 
lo  (1)   state  library*  one  copy* 

17  (2)   Tne  secretary  of  state*  clerk   of   each   cour*:   cf 

18  record   in  the  state*  clerk  of  each  county  in  the  stats*  and 
IV  the  librarians  for  the  state  law  liorary  and  the   university 

20  of   Montana   law   liorary  shall  iraintain  a  complete*  current 

21  set  of  ARrt*  including  suppl  eirerts  or  revisions  thereto.  Such 
ZZ  persons  shall  also  maintain  the   register   issues   published 

23  ourinc)   the   preceding  ^  y-ars*  The  secretary  of  state  shall 

24  also  maintain  a  permanent  set  of  the  registers* 

25  (3)       Toe    secretary    of    state    shall    make      copies      of       jrid 
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1  suliscr  i  pt  i  oiii       to      AKM      ddu    su^:^Jl  eiTents    or    revisions    thereto 

Z  and    thy    ragister    availaolu*    to    any    person    at    pricos    f  i  xeti      to 

3  cover — ptrt»+-reatrofi — one — iwn-r+i-ri-g — co«t-s       in      accorodnct^    v»ith 

4  iiiiiiecJLJjm-iitJ.- 

5  (^)       The    secretcir/    ot     stdte«     in    consultation wi  th th.3 

6  admi  n  i  strat  i  ve code commi  ttec*    shall    deterinine    the    cost    cf 

7  supplying    copies    of    aRM    and    supplements    or    revisions    thereto 

8  and    the    register.    Soeh    Tno    cost       shall       be      the      approximate 

9  cost         of         puolicationt       inclutiintj i  ndex  ing»       printinj      or 

10  dupl  i  cat  i  ngj.      and      ina  i  1  i  n^jx l£.as fees         charged ^vjcnc  ias 

11  j2U£iii^Di io aub&fc^  iao (.^ ^hq mapey appropri  atgu icn 

12  2-4-312(2)    and    2-4-313(1).    HowQvert    a    uniform    price    per    page 

13  or    group   of    pa<:^es      may      be      establishea      without      reqard      to 

14  differences       in      cose    of    printing    different    parts    of    AKi-i    ana 

15  supplements    or    revisions    thereto    and    the    register. 

16  (3)      The    secretary    of    state    shall    deposit   all       fees      he 

17  collects    in    the-genefa+-fofiti    an    account    within    the    r&vQlvin<j 

18  iAinsl — ciLfiiileij Ific  tfgyiaa  ■t.Qfi_ext2eD.^£.a_Q£_j^ufcij.£j^flD_Q£_Aiiil 

19  ^Ddthe .rQgistgr* 

20  (6)       The    secretary      of       state      may      charge      agencies       a 

21  filing      fee      for      all    ir.aterial    to    be    published    in    AKM    or    the 
ZZ  register^   fease<l-ort-a«-e*fcrmate<l-€o^-fc-of-pf -i-nt-i-ngT — whrch--tie 

23  Ms      shall       f  i  xx    in    consul  t.3ti  on    with    the    administrative    code 

24  commi  tteejL-lbc_Ii;a  .  tO COVei a uarliflO Qf thfi ilfiitS Qf 

25  publication    and    m^jlins)-" 
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Section  1.-.   i..;_ti  jH  ^ -^-AO?  »   iCA»  is  .jir:;njed  \.i_,   r.^o: 
".-^-AJ.  *   Po»,^f  i   o;    ttic   Lw  ;iii  i  t  t^r' •_■  —  tJ:jL/  c.;  f  ■vie.-* 

rjl3s.  (1)  Th'  t  o  ini  i  t,tee  shall   revi-i«i   all   propos'i-d   rules 

filed  with  th.^  secratary  or  state. 
\Z)       Tne  comiitittee  m-j  /  : 

(a)  pre;;dre  written  recoinmendat  i  ons  for  the  adoptiont 
amend.Ti€ntt  or  rejection  of  a  rule  and  submit  those 
recommendations  to  the  department  proposing  the  rule  when  a 
rulemaking  hearing  will  not  be  held  in  accordance  with  the 
provisions  of  2-4-302  tnrough  2-^-305; 

(b)  ^.'iG'^are  recomsnendat  i  ons  for  the  adopt  i  on  t 
dmendmentt  or  rejection  of  a  rule  and  submit  oral  or  written 
testimony  at  a  rulemaking  hearing; 

(c)  require  that  a  rulemaking  hearing  be  hel  j  in 
accordance  with  tht  f*r»y-i-*-ron  prov  i  s  i  cn^  of  2-4-3Q2  througn 
2-4-305-»i 

iAl LP^ti:tut,et-'ntsrygna_  ■Lcx-^LC-.pthgrwiae uqrti£  ie^  e 

^rQcead'pya LnvQlving tiiis ctiact^r Id the  stat^  and 

>l_courts    and   auiB  i  ni  strat  i  ve   ^uQnc'gs; 

XiJj review    the,  ioc  i  d-^nce    and    cgnduct   of    adtr  t  ni  ^tr  at;  i  ye 

jiDgs-iiQflax..th«.  s  &ha;2J.aiLa " 

Section  ij«   ^fiction  2-4-501f  i^iCAt  is  amended  co   read: 

"2-4-501.   Declaratory  rulings  by  agencies.  Each  <^  jency 

shall   proviae  Dy  rule  for  the  filim,  and  prompt  disposition 

of  petitions  for  declaratory  rulings  as  to  the  appl icao il i ty 
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1  of  any  statutory  provision  or  ot  any  rule  or   order   of   tht; 

2  agency.    A ct?pY   '""^t  be  filea  with  the_sticrel.aJl)<_Li-L_-St JtSL 

3  fqr  publication  in  the  register.  A  dtclaratory  ruliny  or  the 

4  refusal  to  issue  sucn  a  njling  shall  be  subject  to   judicial 

5  review   in   the   sairie   manner   as   decisions   or   orders   in 

6  contested  cjses." 

7  Section  14.   Section  2-4-506*  MCA»  is  ^n.erded  to   read: 

8  ••2-4-506.   Declaratory    judgments    on    validity    or 

9  application  of  rules.  (1)  A  rule  may  be  declared  invalia   or 

10  irjappl  i  caol  e   in  nn    action  for  declaratory  judgment  if  it  is 

11  found  that  the  rule  or  i to  threatened  application  interferes 

12  with  or  impairs  or  threatens  to  interfere  with  or  impair  the 

13  legal  rights  or  privileye^  of  the  plaintiff. 

14  (i)  A  rule  may  also  oe  declared  invalid  in  such  an 
13  action   on   the-   grounos   tnat   the  rule  was  adopted  with  an 

16  arbitrary  or  capricious  disregard  the   for   the   purpose   of 

17  autnorizing  statute*  as  kividenced  by  documented  legislative 
13  intenc. 

19  (3)   If  the  administrative  cooe  committee  has   objected 

20  to   the   adoptiorj   or  amendment  of  a  rule  on  the  grounds  set 

21  forth  in  the-pr«ced-rf«^-se«'»;ence  subsection  (2)«  the  agency 
Zl  bears  the  burden*  in  any  action  brought  unaer  this  section* 
23  of  proving  that  its  rule  was  not  aoopted  with   an   rjrbitrary 

or   capricious   Disregard  for  the  purpose  of  the  author  i..ing 


24 


25     statute. 
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1  {^)       ^    declaratory  jadymtTt  may  be  rendered  whether   or 

2  not   thci  plaintiff  has  re-juosted  the  acjericy  to  pass  upon  the 

3  validity  or  applicability  of  the  rule  in  question. 

4  (5)   Thfc  action  may  oe  brought  in   the   district   court 

5  for   the   county   in   wriicn  the  plaintiff  resides  or  has  his 

6  principal  place  of  business  or  in  which  the  agency  maintains 

7  its  principal  office*  The  agency  shall  be  mace   a   party   to 

8  toe  action." 

-end- 
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iNTRnOUCcO  BY  


A  BILL  FOR  A-  ACT  tNTITLEO:  "AN  ACJ  PERMITTING  Al-1  ACtKCf  T  iJ 
tLbCT  TO  USt  HlARING  EXA.VINtRS  FROM  THE  LEGAL  SERVICES  UiJIT 
WITHIN  THE  ATTORNtY  GtiLKAL'S  OFFICE;  DEFINING  THE  TI^»bLY 
rILIN<;  OF  AiM  AFFIDAVIT  JF  blAS;  AMENDING  SECTION  2-4-611t 
^CA.'• 

BE  IT  EfMACTtU  BY  The  LEGIbLATUKc  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section   2-4-611»   mCA»  is  imondec  to  re^cj: 

"2-^-611.   Hearing  examiners  —  lecjal  services  unic rr 

conduct  of  hearings  —  J  is  jud  1  i  f  icat  i  on  of  hearing  px^c  invars 
ann  agency  mernbers-  (1)  An  jyency  «hi3++-hav«-attthor-i-t7-tr9 
may  appoint  hearing  examiners  for  tht;  conduct  of  hearinjs  in 

contested  cast-s.   A  ht^gir  in^  <^<gfni  per  must_ba siisJ-WniS-. iiiill 

due   r.t^SjaCd ic WX"--       ex».i;rtise lli:aui£Sli!_iSi£_iJ:ie_fcdXii£.uiiJ: 

X^J Aa_a^enc^  n^dy  t^^cct  to  requtisl-a.be^cln^^ ^Aa-;JiD€£ 

frpn       the       lewaJ a^S'Stdnce OfCj£d£i iiiitliD — lllli — dtt'.^rQjS.}t 

tSDiLL^j the    l,imo»    ojtct    jnd    p1_ace_Qf    tb£  _i3£AclD^-..lli^-].a^n 

]ia_S£Ji_liy_ill£_d;s)eQi;.^_iiJ_LJ tiiS caticurnfillt.^ Cf tils; — islilsii 

f^t  (3  )       A<jency      meiiiber  s       or    hear  i  no    exarr.  irers    pr*;sidiny 
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i  over    hearin<js    ■sha-*-+-*>e-atrthori-««o-'fc«5    may    adaiinister    ojths    or 

2  affirmations;     issue    :jubpoe(KJS    pursuant    to      2-4-1U4;       ^irovide 

3  for       tne       cakinj      of       testimony       oy    deposition;     reyul  ita    the 

4  course    of    hr:arin<js»    incluaing    settinc    the    time    and    pi  ice    for 

5  concinued    hearings    and    fixinc.     the    time    for    filing    of      criefs 

6  or      other    documents;    ano    direct    parties    to    appear    ana    confer 

7  to    consiaer    simplification    or    ttie    issues    by    consent      of       the 

8  parties. 

9  t^tXitl      * — h«ar-t-fig-«XT3inTiier-e»i'-ag«rtcy-m«'flbei'-iT07-aT-*fiy 

10  t-i-me-<l-r3qtie+Tf-7-h-rm-se++-»    On    the    filing   {iX-^ party* he-jr  i  nc) 

11  exami  ner » ol agency       nieiMUar       in    jood    faith    of    a    tim.ly    jna 

12  sufficient    affidavit    of    prtrsonal    bias*    lack    of    independence* 

13  or    otner    disqualification    of    a    hearing      examiner      or      ajency 

14  member*       the      agency    shall    determine    the    matter    a;»    a    pare    of 

15  the      record      and      decision       in      tne      case.       1  he      agsngy       -Tiay 

16  disqualify    the    hearing    examiner    or    agency    irember    and    re^^uest 

17  ^noth^r Dfidrina fe&aminer   .^^nL^Uiint tst sufiistiiyD {.sLi_S2£ 

la  dssiijn   another    hearing   exao,  iner    from   within    the    agency. Ids 

l*?  alii  Pay  it m^^ it^Lii Lihi L^ol^ and      the    reass^ns   ror    the 

2 1  less Lh^Q i^ Slaxi Ofif'^rj; lli£ iii:ijiiQ^_iidt£_i£j;_iiiI_ia3£ 

2  2  t}<idriOj^A" 

-fcnd- 
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bILL  NO.  


I^4TR00UCE0  dY 


A  EILL  FCR  AN  ACT  ENTITLtD:  "AN  ACT  CHEATING  Ii>iFORM-ftL 
CONTESTED  CASE  P»;bCet01,>JGS ;  PROVIDING  FOP  JOINT  k«AlVIMG  OF 
FORMAL  PROCEEDINGS;  PROVIOImG  FUR  JOINT  WAIVING  OF 
ADMINISTRATIVE  PROCEEDINGS;  RESTRICTING  MCOIFICATIGN  LY  THE 
AGENCY  OF  THE  PROPOSAL  FOR  UECISIUN;  AND  A.-)ENUING  SECTIONS 
2-4-601,  2-4-603t  AWU  2-4-o21»  MCA." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  HONTANA: 

Section  1.   Section   2-4-601,   MCA,  is  amended  to  read: 
"2-4-601.   Notice.  (1)  In  a  contested  case,  .^11  parties 

■she++  JliiSi  be    afforded   an   opportunity   for   hearin-^   after 

reasonable  notice. 

(2)   The  notice  shti++  jnuii  include: 

(a)  a  statement  of  the  time,  place,  and  nature  of  the 
h«ar  i  ny ; 

(b)  a  stateirient  of  the  le<jdl  authority  and 
jurisdiction  under  which  tne  hearin-j  is  to  be  heJd; 

(c)  a  reference  to  the  particular  sections  of  the 
statutes  and  rules  involvr»a; 

(o)  a  short  and  plain  statement  of  the  matters 
asserted.  if  the  agenc/  or  other  party  is  unable  to  st-ite 
the  matters  in  detail  at  the  time  the  notice  is  served,   the 
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9 
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11 
12 
13 
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15 
16 
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initial  rjotice  ma/  be  limited  to  d  statement  of  the  issues 
involvad.  Theredfterx  upon  appl  i  cat  i  onj.  a  more  definite  and 
detailed    statement   •shji+4   iDy.it    be    furnished. 

(e)      a    stdtemenx    that    a   forir.al    proceeoi  na_aay_£te_Wiii  j^e£i 
gursuant    to    2-4-603. " 

Section    2,       Section      2-4-603*       MCA»     is    amended    to    read: 

"2-4-603.       Informal    disposition    ^nd    hearings    — wai  ver 

of  administrative  proceedings.  (1 )  Unless  precluded  by  law* 
informal  disposition  may  be  made  of  any  contested  case  by 
stipulation*       agraeo      s^ttleirert*    consent    order*    or    aefault. 

iiiJ £jLcept as QthQLalAfi atoYldedi cdxties tii a 

contesteQ case may      jointly Mdlye i_n hnltiOit sJ tiHimal 

proceeding   under    this    parr.    Tlie      parties       may itlSD litiiiZ£ 

informal    procegoings    under    jsection    3].    Parties    to   contested 

£^25  a pOiCjaaulDcjs ticlfl-uad^£_th!a_fij:syj.^oii^_af_iiti_s_3  7_iiT^x 

not  waive  formal  proceedings. 

i^J If. ■a  contested  <;'?&g_dQ£s_iiQt lqy elite ^ disiiuteil 

iiiU£ Ql fliaL^rldl IdsJn pd£U.ei_m^_J.aintiy_5Liaiilatii_iQ 

Mr 'tiny  tv*  wd've  contested  c^^£_j2rfl£^ediQg^_gQd-iD^_dJXi^^y 
piLti-ti-QD  th^   district   count    for   judicial    reyiew  pursuant to. 

i-^-lQis lilG — pet  iX\Qn    Sn^lI-£QI3t^in_^[l_ag£.££iJ_5lflt£jLSDt-g£ 

facts  and  a  statement  or  the  legal  issuo*;  qr  ^;nn1,f^pt,i  ^n;; q£ 

tOii KdTtie^ — iiiion ap'cn tofe iLiiULtj tc^iljex aliJa tl}e 

additions  It.  may  consider  necessary   to   fuHy present iJl^ 

issues*  may  make  its  d^ci::,tQn«" 
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1  NEW  StCTION   Section  3.   Informal   proceedings.   (1)  In 

2  proceedings   under   this   sectiont   the   agency   shdilt    in 

3  accordance  with  procedures  adopted  under  2-4-201: 

4  (a)   vjive   affected  ijersons  or  parties  or  their  counsel 

5  an  opportunity f  at  a  convenient  time  and  place*   to   present 

6  to   the   agency  or  hearing  examiner  written  or  oral  evidence 

7  in  opposition  to  the  agency's  action  or  refusal  to  '3ct  or   a 

8  written   stateoient   challtnoing   the   grounds  upon  which  the 

9  agency  has  chosen  to  justify  its  action  or  inaction; 

10  (b)   if  the  objections  of  the  persons   or   parties   are 

11  overruledt  provide  a  writtv^n  explanation  within  7  days. 

12  (2)   The  record  must  consist  of: 

13  (a)   the    notice    jnd    summary   of   grounds   of   the 

14  opposition; 

15  (b)   evidence  offeree!  or  considered; 

16  (c)   any  oDjfcctions  ond  rulings  thereon; 

17  (d)   all  matters  placed  on  the  record   after   ex   uarte 

18  communication  pursuant  to  suosection  2-4-613; 

19  (e)   a   recorainy   of  any  hearing  held*  together  with  a 

20  statement  of  the   substance   of   the   evidence   receiveii   or 

21  considered*  the  written  or  oral  statements  of  the  parties  or 
ZZ  other   persons*   ana  the  proceedings.   A  party  may  object  in 

23  writing  to   tne   statement   or   may   order   at   his   cost   a 

24  transcription   of   the   recording*  or  both.  Objections  sh.jl  1 
23  Decome  a  part  of  the  recoru. 
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1  (3)   Aqencies   ihall   -jive   effect   to   th-^   rules    of 

t  privilege  recognized  by  1  ivj« 

3  (4)   In    agency    proceedings    under    this   soct ion» 

^  i  rrel  evantf  i  inmater  i  al  «  or  unduly  repetitious  evidence   must. 

5  be  excluded  but  all  other  evidence  of  a  type  coiTimorl  y  relied 

6  upon   by   reasonably  prudont  persons  in  the  conduct  of  their 

7  affairs  is  adin  i  ss  i  b1  e*   wfJether   or   not   such   evidcnc-'   is 

8  admissiole   in  a  trial  in  tne  courts  of  Montana.  Any  part  of 

9  tile  evidence  may   be   received   in   written   form*   anci   ^11 

10  testimony   of  parties  and  witnesses  must  be  made  under  oath. 

11  Hearsay   evidence   may   be    used    for    the    purpose    of 

12  supplementing   or   explaining   other  evidence*  but  it  is  not 

13  sufficient  in  itself  to   support   a   findinj   unless   it   is 

14  admissible  over  objection  in  civil  <ictions« 

15  (5)   A   party   may   petition   for  review  of  an  informal 

16  a-jency  decision  pursuant  €u  part  7  of  this  chapter. 

17  Section  t.   Section  ^-4-t)2l»  fiCAt  is  amended   to   read: 

18  ^ l~^-bl\a       Khen    absent   members   render   decision   — 

19  proposal  for  decision  ano  opportunity  to  subirit  finJin<-,i.  and 
IQ  conclusions   :i^ nioui  f  i  cat  i  on tl^ a^epcy  .   (1)   When   in   a 

21  contested  case  a  majority  of  the  officials  of  the  agency  who 

22  are   to  render  the  final  Decision  have  not  heard  the  case-tji' 

23  read-th«— ^eeol*«l»  the  decision*  if  adverse  to  a  party  to   the 

24  proceeding   other   than   the   agency  itself*  may  not  be  rrade 

25  until  a  proposal  for  decision  is  serveo  upon  the  parties  and 
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1  an  opportunity  is  afforded  to  t'-nch  party  adversol  y   affected 

2  to   file   exceptions  and  present  oriofs  anc  oral  arquiflent  to 

3  the  officials  who  are  to  render  the  aecision. 

4  (i.)       The  proposal  for  aecision   shTi44   lEUSi   contain   a 

5  statement   of  the  reasons  therefor  and  of  each  issue  of  fact 

6  or  la^  necessary  to  the  proposed  decision*  prepared   by   the 

7  person    who    conducted    the   hearing   unless   he   becomes 
6  unavailaole  to  the  agency. 

9  i^J The  agency  may  adopt  the  proposal  foc_Qeci^iQD ^s 

1 0  Itue guency*'^  fi"'^!  order.  The  atjency  in  its  final  _Qrcier_itL3^ 

11  reject  or  modify  the  conclus  iQDS_o£  la)ii ^nd LQlerpr^^lfin 

13  nul, liei^iLL-J-!JL_J!flUif^_Lla£_liJliU£liiS_Ql_£si£t_imlii3it_^ 

1 4  first    determiners    from    a    review    of    tne iL£ flitieiM — iljgto rd  — itnd 

1 1>  5l^lii.S__4iitii_&<iJltl£iiliii:i:L>L_lD_itie_QJidej:_t  h^ 

1 6  £^i;t_aert;   not  i^a^^ed  upQQ_co.iipet£D:t  &yiisj^Qt.LaJ fiidiiisiiSii ql 

1  b  not    CO.  ply    -.  t  th   0:s:>.-ntijl    r  ^-^o  i  (  ■- ni^nls_<jt iilxtjt — Im^a — u,^il£^ 

1  ?  A.A^ ^^LJijl ir_j:^iiiUJ£.-^JU3-_LiiC<2iD(ijerciS^_.t2anaiiyL_in_ca_4Hj^ 

i:0  for    <;^?<;i5'vi"    o^^it    ma/    not    increase    it    w  i  thout_a_i:eview_j3£_.Lbe 

2 1  QQipplete   recora.   In  tQ£ e:^^nt a £.qujii.x in — LfiVfinilQ^i an 

2i  faith Qr_flidiJjiJJ2Uii^x-lJli--£flUrL_mfl^a!Bt^£d_iLttfli:i)a¥_iS^:^ 

24  cgsi;^    to  tne   dcjgrieyed  ucj^v^dLLiafl-QjJilj^ 

2  3  (^)       A    hearin9   cf  f  i  Cbir  ■  who    i  s    a miUIltiiiJ: lif i3I] d^fiOiji 
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1  gUjUdiCdtt.yg DQdy  loay  participate  in  the  tormuloLion  of  th^ 

2  di^ency's  llngl    orQ^rs.  proi^ided tis b^s tfiiiipi£ls;ii__^li tii^ 

3  cluties    as    hearing    officer." 

-cnci- 
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APPENDIX    IV 


1  biLL     NO- 

2  I-MTRGOUCcO    i3Y 

3 

4  A    BILL    FOR    AtV    ACT    ciMTITLEO:        "AN    ACT     RE;.UIRING       Aobi'lClt:,       TO 

5  K!tLUDIFY  AuMINISTKATlVt  kULtS  GF       i-»ONTANA»        TO       CHAf^Gt: 

6  REFERcNCcS     Tu    THt    RcVIStD    CDDfcS    OF       HJNTANAt        1947,       TU       THE 

7  MQNTAMA       CODh    ANNOTAT  fcOt    ANb     TG    BItNrsilALLY    REVItW    ITS    R'JLcS; 
a  AMENDING    StCTICN    2-H-3i4f    MCA." 

9 

10  BE  IT  EiNACTEL  BY  THE  LEGIjLATURc  UF  THE  STATE  OF  MONTANA: 

11  NEH  StCTlGN.   Section  1.   Definitions.  As  used  in  j^this 

12  act]t  the  followin.j  oef  i  ni  t  i  ofjs  apply: 

13  (1)   "MCA"  tr.eans  Montona  Code  Annotdteot  1979. 

14  (2)   "K.L.M."  means  revised  Cooes  of  Montana*  19h7. 

15  (3)   "ARM"  means  Administrative  Kules  of  Montana. 

16  (4)   "Recodify"   mean:.   to   compile?    re3rran^:;e*    and 

17  prepare   for   publication.   It  incluoes  without  chanyin,  the 

18  meaningt  effectt  or  intent  of  any  rule: 

19  (a)   correcting       or       chancjinfj       punctuation* 

20  capitalization*   spelling*   or   grammatical  construction  and 

21  numbering  as  required  oy    uiiiform  literary  and   rul  e-ordf  t  i  nc| 
2Z  practice; 

23  (t))   substituting   tne   appropriate   PCA   reference  for 

24  reference  to  a  section  of*  to  a  chapter  of*  or  to  an   entire 

25  division  of  tne  K.C.m.; 
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1  (c)   substituting   tie   cdlandar   date   for   "effective 

2  date's  "hereafter's  and  similar  terms; 

3  (d)   creating   new    titles*    chapters?    subchaf>ter  s  ♦ 

4  sections*  or  other  divisions  of  A km; 

5  (e)   chanyin-^   or   insertinu   language   made   necessary 

6  because  of  rearrangement; 

7  (f)   el  i  mi  nat  i  nc,  reaundant  woros; 

8  (g)   v.hen  given  direction  or  authority  by  a  statut'^   or 

9  anottier   ARr^   section*   correcting   inaccurate   or   onsolete 

10  references  to: 

11  (i)   titles  of  officers   or   agencies*   such   as   those 

12  ctiangod   oy   executive  reor  can  i  zat  i  on  statutes  or  subs€  juent 

13  interagency  reorganizations; 

14  (ii)  otner  ARM  or  h«l«M«  sections*  sucn  as  those   which 

15  have  been  repealed  or  repealed  ana  replaced; 

16  (h)   changinn   inaccurate   ter'ninoloyy   to   comply  ^.  i  th 

17  statutory  or  rule  aefinitions  or  short-foriri  smendmentb ; 

18  (i)   changing  or  creating  catchlines  to  clearly  reflect 

19  the  content  of  the  section. 

20  NfcW  StCTIOi>i«   section  2«   Agency  duties-  (1)   Prior   to 

21  January   1*  iVtiO*  agencies  shall  recodify  all  the  rules  cf  a 

22  general  and  permanent  nature  appearing  in  A^M*  prepare   thein 

23  for  pJbl  ication*  anj  file  them*  in  correct  format  and  style* 

24  with   tne  secretary  of  state,  kules  not  refilea  are  invalid. 

25  (c.)       Prior   to   January   1*   i9ti0*   each   agency   shall 
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1  prepare  and  submit  to  the  secretary  of  state  a  ref)ortf  whicii 

I.  (Tiust   bo   certified   by  tfi-j  agency  js  the  Official  ^\0;)crL  <;f 

3  the  Ker.oci  f  icac  ion  of  litle  •«••?  toqether  with   rtpl-iceirent 

4  paqes   for  that  title,  fho  report  must  explain  and  indicatt» 

5  in   tabular   or   other   for.-n»   all    changes    made    aurin-i 

6  recodification*   other  than  tne  changes  1  i  steri  in  sub^e^ticn 

7  (<h)  of  [section  1  j»  to  clcorl/  indicate  the  character  of  ano 

8  rationale  for  each  chanoe.  A  sumir.ar/  of  the  report   must   ct 

9  noticed  pursuant  to  rules  adopted  by  the  secretary  of  state. 

10  (3)   The   effective   ciate   of  tfie  recodification  is  tha 

11  date  the  replacement  pa,e->  are  distributed- 

12  Section  J.   Section  ^-4-3l4t  HcA ♦  is  amenaed   to   read: 

13  "2-4-314.       *nnrra+    liiiiiiXliiii    reviv:;w    oy    agencies.    XU.    i:<jch 

14  agency       shall       at    least    enno«+-ly    LLLeijQi^Vy    review    its    rules 

15  to    determine    it    any      new      rulo      should      ne      adopted      or       any 

16  existing      rule      should    ce    rnodifitid    or    repeal  pj.    If    n^acessary 

17  subsequent    to    January    1«    i96Q»    an    a^tncy    m^y    recodify    all    or 
16          part   of    a   ti^^le    or   chapteii   during   pi  enn'°l-rQyie^j,_j^ report 

20  XZj — i.Ll.Q.x. — ic — ii£iiia^i_iA_l9bai._dn£i_ijjiiar_ii2_li£ij2iieiL-i 

2 1  «jf  adcn  tfyvn-iiiimfert^C-yjii^r — tiisne^ile ri ea^ti diifiOix ^^i 

2  2         prepare — dim ^ijiimli — a — Ltiiicnix Ld td^uidi:_iiji_utiiiii:_£i2rj]i 

23  lna»Cgt.ijiy tl3« — ^^!mS..lLii i:e£.QiM;fi£.datiQQ5 far leqisl  ation 

24  jcj-bich — jbllLI clarify    ^xtitL  inq_jraDts   of  ■  ruletrakipg  s^uthQiLty 

^5     and  grant  or  eliminate  rulemaking  authprLty 5S necessary^" 
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SUPPLEMENT  TO  ADMINISTRATIVE  CODE  COMMITTEE 
BIENNIAL  REPORT  TO  THE  FORTY-SIXTH  LEGISLATURE 


GENERAL  REVISION  AND  CLARIFICATION  OF  MAPA 


Preface 

Shortly  after  printing  of  this  report  the  Administrative  Code 
Committee  was  approached  with  suggestions  for  further  revision 
of  the  Montana  Administrative  Procedure  Act.   Some  of  these 
suggestions  were  accepted  by  the  Committee  with  modifications. 
This  supplement  outlines  the  problems  and  general  Committee 
recommendations  with  regard  to  those  suggestions.   Also 
included  are  drafts  of  proposed  legislation  to  implement 
yiese  recommendations.   (See  Appendices  V  -  VII).   Due  to 
time  constraints,  the  drafts  have  not  yet  been  reviewed  and 
approved  by  the  Committee.   Therefore,  the  drafts  carry  the 
approval  of  the  Committee  in  concept  only  and  not  as  to 
substantive  details  or  specific  language. 

Problem:   Agencies  occasionally  adopt  rules  by  incorporating 
federal  rules  by  reference  rather  than  publishing  the  full 
text  in  the  Register  and  ARM,   This  practice  produces  a 
monetary  savings  to  the  state  but  also  causes  considerable 
inconvenience  to  persons  affected  who  must  go  to  the  Code  of 
Federal  Regulations  for  the  text  of  the  proposed  or  adopted 
rule . 

Recommendation:   See  Appendix  V,  Section  2-4-305  [LC  0423]. 
The  Coirmiittee  recommends  that  the  adoption  of  rules  by 
reference  to  federal  rules  be  restricted  to  situations  in  which 
federal  statute  or  rule  expressly  mandates  adoption  of  federal 
standards  or  requirements. 

Problem:   Many  persons  affected  by  administrative  rules  feel 
that  they  do  not  have  adequate  time  to  review  and  prepare 
objections  to  rules,  particularly  when  the  rules  are  volumi- 
nous or  involve  complex  issues. 

Recommendation:   See  Appendix  VI,  Section  2-4-302;  2-4-303 
[LC  0424].   The  Committee  recommends  that  the  period  between 


publication  of  notice  and  rule  adoption  be  increased  from 
30  to  60  days,  that  the  hearing  notice  period  be  increased 
from  20  to  30  days,  and  that  the  period  for  submission  of 
data  and  views  be  increased  from  28  to  40  days. 

Problem:   In  response  to  comments  received  at  a  hearing, 
agencies  often  amend  the  proposed  rule  as  originally  noticed. 
Such  amendments  often  give  the  rule  a  considerably  different 
complexion,  even  to  the  point  of  affecting  persons  not 
affected  under  the  rule  as  previously  noticed.   If  the  rule 
is  adopted  without  being  renoticed,  the  rule  may  affect  per- 
sons who  did  not  get  involved  in  the  process  because  the 
rule  as  noticed  did  not  affect  them  or  it  may  affect  persons 
who  did  not  object  to  the  rule  as  previously  noticed  but  who 
do  object  to  the  adopted  rule.   Due  process  would  seem  to 
require  that  sometimes  a  rule  should  be  renoticed,  but  MAPA 
presently  gives  agencies  no  guidelines  for  renoticing  under 
these  circumstances. 

Recommendation:   See  Appendix  VI,  Section  2-4-302  [LC  0424]. 
While  the  Committee  in  no  way  wishes  to  discourage  agency 
responsiveness  to  comments  (indeed,  agency  responsiveness 
is  a  central  precept  of  MAPA) ,  it  feels  that  some  guidelines 
must  be  set  for  renoticing  of  rules. 

Problem:   New  agency  rules  often  result  in  increased  adminis- 
trative and  enforcement  costs  to  the  state  and  involve 
considerable  cost  of  compliance  to  the  private  sector.   Many 
feel  that  such  costs  should  be  determined  and  published  prior 
to  rule  adoption  in  order  that  they  may  be  more  adequately 
considered  during  the  rulemaking  process. 

Recommendation:   See  Appendix  VII  [LC  0425].   The  Committee 
recommends  that  agencies  at  times  be  required  to  prepare  an 
estimate  of  economic  impact  of  proposed  rules.   Due  to  the 
need  for  flexibility  and  to  difficulty  in  developing  a 
satisfactory  statutory  standard  for  when  such  estimates 
should  be  required,  it  is  recommended  that  such  estimates 
be  required  upon  request  of  the  Administrative  Code  Committee 
or  some  portion  of  its  membership. 
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1  BILL    NC. 

?  iWTRCOt'CED    tiY 


3 

^  A    EILL    FGK       AN       AC  I        ENriTLfcD:  "AN       ACT        TL       KEST.sICf        Tht 

5  PRACTICE       CF       AGfcr.CY       KULcMAKiNo       EY       KirANS    CF     INCCkP jKATii\o 

6  FEDERAL    R'JLiiS    BY    REFERt.^Cc  ;     /»rtENCIi\^    2-4-3C3,     fCA." 
7 

8  6E     IT     ENACTED    feY    THE    LEGISL ATUrfE    GF    1  Ht    STATE     CF    KCNTANA: 

9  Section    1*       Section    i:-'t-303»    t'CA  i    is    amcnoec!      to       r^sa: 

10  "2-^-305«       requisites       for       validity      —       authority    <3r.d 

11  statement    of    reasons-     (1)    1  he    anency       shall       ccnsicer       fully 

12  written       and      oral     subirissions    respecting    th?    propcsert    rule. 

13  Upon    acoption    of    a    rule*     an    agency      shall       issue      e      ccncis" 

14  statement       of      the      princi-il       reasons      for       snci    acainst    its 

15  adoption*     i ncor por at i nr    therein     its    reasons       for       cverrulinq 

16  the    considerations    urqed    oqainst    it3    adoption* 

17  {?.)       Rules         aav       nor.      unnecessarily       repeat       statutory 
IB  1  iniuace.    wnenever     it    is    n^^cessary      to      rT'fer       to       statutory 

19  1  imuare         in         crcjor       to      convey      the      meanino      of       n       rule 

20  i  nterpret  i  nc      the       langue    c»       the       refer"nce      shall       cl=>.^rly 

21  indicate    that    portion    of    ths    lancuage    wnicf     is    statutory    an<i 
^2  the    portion    which     is    airol  i  i  i  cat  i  on    of    tne    lanouace. 

23  (3)       Each       rule       shall        include    a    citation    cf    authority 

24  ''ursuant    to    \*tiich     it    or    any    part    thereof    is    adoptee. 

23  (4)       To    be    effective*       each      substantive       rule       adopted 
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I  rruFt      be      within      the       scope      cf      authority    conferred    anc     in 

Z  accordance    with    standards    prescribed    by    other    prcvisiors      cf 

3  1  a*«i  • 
^  { t> )       Vihenever       by      the       express    or    implied    ter^is    cf    any 

5  statute    a    stste    aqency      h^>s       authority      to      adept       rules      to 

6  implempnt*       interprets    meke    specific*    or    otherwise   carry    out 

7  the    previsions    of    the    statute*    no    rule    adopted    is      valid      cr 

8  effective      unless       consistent       and      not    in    conflict    with    the 
*?  statute:    and    reasonably    necf^^ssary    tc    '^;ffectuate      the      nurpose 

10  of    th^    statute. 

11  (6)   No   rule   is   v-«lid   unless  adcpteC  in  substantial 

12  cotrplionce  with  2-A-30<:  and  subsection  (1)  of   this   section 

13  c  r   P-A-303   :5n<1  within  6  months  of  the  publishino  of  notice 

14  thereof. 

i**  1-L) &.2_JLui£_Jtja^_be_^o{it£d dfifiT Aiilx JU JJzISj 52y 

1^^  ICSdlLS Qt iaiflHtor^iDij a^tecJeral    rule    by    rgfergpcg    g\cept 

1 7  i!Q£n federal 5l<itiit2 Ci: cula ei<£j:£iili: mandates tlifii 

18  ia££_LLic L£<i£jiaJ ciriEuii; i±:ai!ilajLd5 ql L^sulnsmsJil:^ ts. 

^  1  XIJ exercise    of    fed-^ral     regqletgry    jurisdiction    within 

2^  ltl:i_Sl:3ti:A" 
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iiILL    NC. 


I'^RCOUCEO    tiY 


A     BILL    FOR    Ats    ACT    cNTXTLtO:  "AN       ACT       TO       LENGTHEN       (\U1  IClt 

RECUIREMENTS  FUk  THE  AiJUPTIGN.  AMENDMENT,  OR  i^EPtAL  OE  A,- 
ADMINISTRATIVE  KULE  AND  TO  KECUiKt  THAT  A  rtULE  aE  KEi%iOlICcD 
U.NDER  CERTAliNi  ClRLUrtSTA,<CtS ;  AKthUING  SECTIONS  2-4-302  AND 
2-4-303 ♦    MCA," 

Efc    IT    ENACTcU    BY    THE    LEGISLATURE    OF    THE    STATh     CF    rCmA.\A: 

Section  1«  Section  2-4-3C2»  ^CA,  is  amended  to  read: 
"2— 4-302»  Noticet  h^arino*  and  submission  of  vi^ws* 
(1)  Prior  to  the  adopticin*  arrerdfrert*  or  repeal  or  any  ruTet 
the  a-'i'^ncy  shaT  T  qiv«?  written  notice  of  its  intended  action. 
The  notice  shall  include  a  statenrent  of  either  the  terir.s  or 
substance  of  the  intended  action  or  a  description  of  th-^ 
subjects  and  issues  involved?  rationale  for  the  int:ended 
acticnt  and  the  tiirit>  when*  place  where*  and  manner  in  whicn 
interested    r-ersons    may    present    their    views    thereon. 

(2)  Tne  notice  shall  be  filed  with  the  Sf;cretarv  of 
state  for  pjhlicatior  in  the  register  as  provided  in  2-4-312 
and  Tia  i  1  ed  to  persons  *i^'iO  vava  madtr  tirrely  renuests  to  thr? 
aqency  for  advance  notic'.i  of  its  rulemekino  proceedinos.  The 
notice  shall  be  published  and  mailed  at  leest  39  6jC  days  in 
advance    cf    the    agency's    intended    action. 
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1  (3)   If   any  statute  prcvides  for  a  difterert  netfiod  of 

2  publ  i  cat  ion»  the   affected   c^oency   shall   comely   witf>   the 

3  statute  in  acldition  to  tMe  requirements  contained  herein, 
*  However*  in  no  case  iray  the  notice  perioa  be  less  than  :i6  ^0 
b  days  or  irore  than  6  months. 

6  (A)   Prior  to  the  adoption*  airendirentt  or  repeal  cf  any 

7  rula*  the  agency  shall  afford  interested  persons  at  least  iH 

8  iil    aeys*    notice  of  ^  hearinj  and  i^   ftQ  days  to  subrrit   data* 

9  views*   or   arnuirents*   craJly  or  in  writinn-  In  the  case  cf 

10  substantive  rules*  opportunity  for   oral   hearina   shall   be 

11  cjrantec  it  requested  by  either  I'J*  cr  25  cf  the  persons  who 
1?.  Kill  '^e  directly  affectsid  by  the  proposed  rule*  by  a 
1^  covernirertal   subdivision   or   acency*   or  by  an  association 

14  hav  i  n  J  net   less   tlian  2.->      ireirbers   who   in  i  1  1   be   dirt;ct.ly 

15  affected. 

16  ( !? )   An   aqency   iray  continue  a  hearing  date  for  c^use. 

17  Contested  case  procedures  need  net  be  followed   in   hearincs 

18  held   pursuant   to   this   section.  If  a  heerinc  is  otherwise 

19  required  by  statute*  nothino  herein  filters  that  requ  i  re  nent. 

^^  Lh} An-sis-eD^X— stt^ii-iag^lc  a  i  v*i-Dcti^e— o£-a_j:iil£-iiL.jJ:e 

?i         it^rngi cxe^ijjLiifiii lq tnl^ a^jciioD Its in c?5i2£ii5i2 ta 

il  Cfiffiiaenti £S££iJt£<ix_J.J2S_Xi!lS_i^_Sii_iLLl£J:i2il_oi_^21Snd£il_£i_l£l 

-^^  -L5J dfJeCl:-:aDY-agJl^QO-Uri^-Lta£-L£^iiat-ine_Ilil£-!iIljd£I_ll3£ 

24  crevjous   notice:    or 

^^  XiJ uut_Jta£_xuie_^iLLiiiij£_tt!£_i2iijLPQ5a_ar_s£flii£ d1 U:s 
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1  rule as sucti-our.pg.s3_ax— a£iiU£-fl!i3^-£.e-JigASflE^.Ly-mi^iu:-^it£i- 

^  trotn    a    reading    of    the    previous    notice-.** 

3  section    2«       Sccticfi    2-4-3C3*    y{./.»     i '^    anenCed       tc       read: 

4  "2-^-30J»       Emerqency    rul'is.    (1)     If    an    acency    finJs    that 

5  an       imffirent      peril    to    tha    Dublic    healtn*    safety*    or    velfere 

6  reauires    adoption    cf    a    rule    uoon      fewer       than      ^€      iJi      0<=ys* 

7  notice  and  states  in  writino  its  r*?asons  for  that  firdinc* 
a  it  may  proceecit  without  prior  notict^  or  heerinc  cr  uron  nry 
9  abfcrpvi=ited    notice    and    ne.-:>rin<-i    that     it    finds    pract  i  cj>ol  e»    to 

10  adopt       an      eir^^rgency       rul     .       The    rul«    iray    Le    effective    for    a 

11  periorj    not    loncer    than    ii?0    days*       but       the      adcDticn      rf       ?,n 

12  identical  rule         under  2-4-302       and       2-4-305(1)        is       rict 

13  precludec. 

14  (2)   Thfe  sufficiency  of  the  reasons  for  s       findinq   cf 

15  iiT^rr.inent   peril   tc  the  cublic  health*  safety*  or  wel  far*;  is 

16  subject  to  judicial  reviev/." 

-End- 
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eILL    NC«    

TNlKODUCtO   ay   


A  EILL  tfjti  A.n;  act  cMlfLEO:  "AN  ACT  TC  kECUIRE  AN  AG^rvCY  TU 
FREPAKE  AN  ESFIrtATE  UF  THt  ECO=MCfilC  IMPACT  CF  PKCHCSeO 
RULEMAKING  UPCN  RfrCUtST  OF  AT  LcAST  THREE  KtFbEKS  i.F  The 
AOKIMLSTHATIVt    CCOc    CuHMiTTEt." 

liE    IT     ENACTcD    BY    THE    LEGISLATURE    OF     THE     STAFt    CF     -iCNTANA: 

Section    1.       tstimate      of       econoir.ic       iirpect.       (1)  Lpcn 

reaufist  of  at  1 aast  three  woffbers  of  the  administrative  coce 
coir.iii  ttee*  an  aqency  snsll  prepare  a  stateirert  cf  the 
estirrateo  economic  impact  of  the  ac!optior»  enendnnent  ♦  or 
repeal  of  e  rule  as  proposed.  The  staterrent  must  inclij-ie  an 
estinrate    of: 

{a)  the  cost  to  tne  state  of  adir  i  r  i  ster  i  nc;  ard 
enforcinc    th i    rule;    and 

(b)  the  aqqrecote  ost  of  coirpliance  to  ell  persons 
affected. 

(2)  The  st^.teiTert  iiust  be  filed  ^ith  the  secretary  cf 
state  for  puhlication  in  the  rcqister  and  miiled  tc  p;.'rsors 
vno  have  requested  advance'  notice  of  th.f»  acency's  rulenakinq 
prcceedinqs.  The  stai:efront  must  be  published  and  mailac  et 
Ir^est  20  days  prior  to  th'^  aoontion»  airendrrert*  or  reoeal  cf 
the    rvil  e»    If    i:    hearinc^    is    held*     it    must    be    published    2C    cays 
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1  prior  to  the  hearinc* 

?.  (?)       If    it     is    iirr>ossi"lf'    to    formulate    such    en    estimate* 

3  the       reasons      tor       i  nr.pcss  i  b  i  1  i  ty      of       f  or  mulat  i  or      oiust         be 

-<••  published    instead    of    the    estinate. 

3  *^)       Tf:is    section    dees    not    epply    to    rulemakinc    oursuant 

6  to    ^'-^-3G3, 

7  Section  ?.•  Codification  instruction.  The  code 
3  coffrjii  ss  icfier  shall  ccdi  f  y  section  1  in  fitle  2t  chapter  A» 
9  part    ?•    Any    reference-    in    tne    ilontana    Cede    Annotated    to    Title 

10  2»    cnapter    4»    part    3^     includes    section    1. 

-End- 
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